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VEST VRAN A HGHANDS GONSERVANCY ET AL

Decided April 25, 2000

Appeal froman infornal review decision of the Assistant Director,
FHeld (perations, dfice of Surface Mning Recl anati on and Enf or cenent,
affirmng determnations not to i ssue 10-day notices to the Sate of Wést
Mrginiain response to allegations contained in four citizens' conplaints
requesting i nspection and enforcenent at specifically identified sites.

(CBM 95- 17. )

Affirned in part; reversed and renanded in part.

1.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: Enforcenent Procedures: Generally--
SQurface Mning Gontrol and Recl amation Act of 1977:
dtizen's Conplaint--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

Uhder 30 CF. R ' 842 11(b)(2) (i), CMhas "reason
to believe" that a violation exists if the facts
alleged by an informant in a citizen' s conpl ai nt
would, if true, constitute a violation of SMIRA
Departnental regulations at 30 CF.R ch. MI, the
applicable Sate program or "any condition of a
permt or exploration approval.” Qe a citizen's
conpl aint gives CBMreason to believe that a
violation has occurred, C8VIs obligationis to
respond to the citizen's conplaint by issuing a 10-
day notice to the Sate. Neither CBVIs perception
of the "conpl exity" of the issues or the desire to
conduct "policy review and outreach” justifies a
refusal to address the site-specific allegations of
violations in acitizen's conplaint.

Admini strative Appeal s--Administrative Authority:
General | y--Admini strative Procedure: Decisions--
Board of Land Appeal s--Rul es of Practice: Appeal s:
Bfect of--Surface Mning Gontrol and Recl anati on
Act of 1977: Generally

Wien an appeal is taken froman C8Mdeci sion, that
office loses jurisdiction over the matter until
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jurisdictionis restored by final disposition of
the appeal by the appel | ate body. Wen, subsequent
to an appeal, CBMrenders additional concl usions,
the Board would nornal |y renand the natter to CaM
to recover jurisdiction and properly adopt and
render those concl usions. However, where the
record in an appeal already contains a cl ear
statement by CGBMof its concl usions on each site-
specific issue, as well as full briefing by the
parties, no purpose woul d be served by renandi ng
the matter and the Board nay exercise its de novo
authority to consider whether CG8M's concl usi ons
shoul d be adopt ed.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: Enforcenent Procedures: Generally--
SQurface Mning Gontrol and Recl amation Act of 1977:
dtizen's Conplaint--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

The nere fact that individual s have sel f-reported
dat a show ng nonconpl i ance wth effl uent
[imtations is not "reason to believe" a violation
exi sts, because under the self-reporting
regulations at 30 CF.R '' 816.41(e)(2) and
817.41(e)(2), the conpany bears an obligation to
correct the effluent discharge to neet its
hydrologic plan. It is not until this obligation
to correct is ignored that CBVihas "reason to
believe" that a violation exists. But where a
citizen provi des evidence of consistent and
repeated nonthly reports fromthe sane di scharge
point, CBMhas "reason to believe" that a violation
exists and is required to i ssue a 10-day notice to
the Sate agency.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: Enforcenent Procedures: Generally--
SQurface Mning Gontrol and Recl amation Act of 1977:
dtizen's Conplaint--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

Failure to obtain an NPCES permt fromthe Sate or
Federal authority responsible for inplenentation of

the dean Wter Act is an enforceabl e viol ati on of
Federal and Sate SVRA programrul es, and a
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citizen's conplaint alleging that a pernmittee is
operating a poi nt source di scharge wthout an NPCES
permt would constitute "reason to believe" a

viol ation of those rul es exists.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: Bonds: General | y--Surface Mning
Qontrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly--Surface Mning Gontrol and
Recl amation Act of 1977. dtizen's Conpl aint--
SQurface Mning Gontrol and Recl amation Act of 1977:
I nspections: 10-Day Notice to Sate--Surface Mning
Qntrol and Recl anati on Act of 1977: Perfornance
Bond or Deposit: Forfeiture

The forfeiture of a bond does not provide a
sufficient basis for CGBMto decline to i ssue a 10-
day notice to the Sate when a citizen has provi ded
reason to believe that violations continue at a

nm nesite.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: Bonds: General | y--Surface Mning
Qontrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly--Surface Mning Gontrol and
Recl amation Act of 1977. dtizen's Conpl aint--
SQurface Mning Gontrol and Recl amation Act of 1977:
I nspections: 10-Day Notice to Sate

Because a bond can be rel eased only when al |
reclamation requirenents are fully net, an
allegation that a conpany wth a rel eased bond
failed to retain an NPCES permt woul d not,
standi ng al one, constitute "reason to believe" a
viol ation exists.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: dtizen's Gonpl aint--Surface Mning
Qontrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

Wien a citizen files a conplaint that a Sate

regul atory authority as a general matter is failing
to carry out the "conpl ete inspection” requirenents
of its programby failing to inspect every outfall
for
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illegal discharges, that particular grievance is
cogni zabl e under the Federal takeover regul ations
at 30 CF R " 733.12 and woul d thus be beyond this
Board' s jurisdiction.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: dtizen's Gonpl aint--Surface Mning
Qontrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly

Wien a surface coal mining operation owed or
controlled by an applicant for a permt is
currently in violation of its permt, the surface
mning | ans, or other |aws (including those
pertaining to air or water environnental
protection), section 510(c) of SVRA dictates that
the requested permt shall not be issued until the
appl i cant submts proof that such violation has
been corrected or is in the process of bei ng
corrected. Molations of the Qean Véter Act
justify bl ocking issuance of new permts.

SQurface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: dtizen's Gonpl aint--Surface Mning
Qontrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

Wien a citizen provides CBMw th data froma Sate
NPDES authority that a permttee is violating the
Qean Wter Act, CBMinay not decline to issue a 10-
day notice because of unspecified "doubts" about
the data. Whder 30 CF.R ' 842.11(b), (M has
"reason to believe" a violation is occurring where
the data, if true, would constitute a violation,
and a 10-day notice nust be issued to the Sate
wth respect to permttees alleged to be in
violation. However, when a citizen files a
conplaint that a Sate regulatory authority as a
general natter is failing to obtain permt bl ocks
agai nst operators who are in violation of the dean
Wter Act, that particul ar grievance i s cogni zabl e
under the Federal takeover regulations at 30 CF. R
' 733.12.
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10. Surface Mning Gontrol and Recl amation Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on
Act of 1977: dtizen's Gonpl aint--Surface Mning
Qntrol and Recl amati on Act of 1977: Enforcenent
Procedures: General ly--Surface Mning Gontrol and
Recl amation Act of 1977: Inspections: 10-Day Notice
to Sate

Section 521(a) of SMIRA 30 US C ' 1271(a)
(1994), states that if "the Secretary has reason to
bel i eve that any person is in violation of any
requi renent of this chapter,” then enforcenent wll
be taken according to its further provisions, and
30 CF.R ' 700.5 defines "person" as including
"any agency, unit or instrumentality of Federal,
Sate or local governnent.” Were a citizen
alleges that acid mine drainage is occurring at
sites where the Sate has forfeited a permttee' s
bond, C8MIs regul ations provide no basis for
excluding the allegation fromthe process
established in 30 CF.R ' 842.11(b). However, CaM
cannot treat the State as a permttee.

APPEARANCES. Vdlton D Morris, Esq., Charlottesville, Mrginia, for
appel lants Vst Mirginia Hghlands Gonservancy and the National Wlidlife
Federation; Sandra M Lieberman, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Pittsburgh, Pennsylvania, for the Gfice of
Surface Mning Recl anation and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDGE HEMWMER
Factual and Procedural Background

The Vst Mirginia H ghl ands Gonservancy (Qonservancy) and the
National WIldlife Federation (NW), conplai nants and appel | ants herein,
have appeal ed froman April 27, 1995, decision, issued pursuant to a
request for informal review by the Assistant Drector, Held Qperations,
Gfice of Surface Mning Recl anati on and Enforcenent (C8Mor the agency).
The decision on infornal reviewarises fromCBM s disposition of four
citizen's conplaints, filed by the Gonservancy and NW on January 31, 1995,
wth the Charleston, Vést Mirginia, Held Gfice (HQ, 8V and al so
served upon the Wst M rginia Departnent of Environnental Protection
(WEEP), pursuant to 30 CF. R ' 842.12(a). The four citizen' s conplaints
constituted conplainants' notice of intent toinitiate civil action
pursuant to 30 CF. R ' 700. 13.

The conpl aints chal | enge WDEP s inpl enentation of the Surface Mning
Gntrol and Recl anati on Act of 1977 (SMRA or the Act), 30 US C "' 1201-

1328 (1994), under its programapproved by C8M In addition to these
alleged violations by WIEP of the requirenents in its approved

152 | BLA 162

WA Ver si on



| BLA 95- 557

Sate program conpl ainants allege that CBMhad fail ed to adequatel y

nonitor Vst Mrginia s approved program The appeal results fromCEMs

allegedly inproper response to the citizen' s conpl ai nts.

The Four Atizen's Gonplaints

Gonpl aint GG 95-110-01. The first citizen's conplai nt, denom nated

as G 95-110-01 (Qorrespondence No. F95-031-01), identified bond
forfeiture sites previously permtted to three conpani es: Borgnan Goal
Gonpany, under Vst Mrginia Permt No. BM32; ED E Devel opnent Gonpany,
Inc., under Vést Mrginia Permt No. S10-81; and Valley Mning Conpany,
under Vst Mrginia Permt No. S64-83. The conplainants al |l eged t hat
"after forfeiting the perfornance bond at each of the sites, the |

* * know ngly allowed each site to discharge effluent that fail[ed] to neet

applicable effluent limtations and/or water quality standards.”
(dtizen's Gonplaint GG95-110-01 at 1-2.)

Gonpl ai nants requested the follow ng reli ef

[that] CGBM* * * [issue ten-day notices to Vst Mrginia
regarding the violations at the Borgman, ED'E and Val |l ey
Mning sites. |If Vst Mrginia fails to take tinely,
appropriate action to cause the violations at those sites to be
corrected, GBMnust conduct a federal inspection of the current
status of the Borgman, ED'E and Valley Mning sites. Uon
verifying the * * * charges, G8BMnust notify Vést Mrginia that
it has reason to believe that violations of Vést Mrginia s
programresult fromthe Sate's failure to enforce the program
effectively. CBMnust then hold a hearing on the natter wthin
thirty days of the notice. If Wst Mrginia persistsinits
current refusal to correct the effluent violations at the
Borgnan, ED'E, and Valley Mning sites, CBMnust substitute
federal enforcenent of so nuch of the Vst M rginia programas
nay be necessary to renedy the situation.

(dtizen's Gonplaint GG95-110-01 at 11.)

Gonpl ai nt GG 95-110-02. The second citizen's conplaint filed by the
(onservancy and NW, denomnated GG 95-110-02 (A tizen Gorrespondence Nb.

F95-031-02), identified mnesites permtted to Phillipi Devel opnent

(Permt No. 0-113-83) and Martinka Goal Gonpany (Permit Nos. BEM 125, R 746,
R 747, 0-1001-87), as well as 22 permts issued to 15 additional conpanies,
and asserted that there was "reason to believe" wthin the neaning of 30

CFR ' 842.11(b)(2)
that even though the identified sites have chronic acid mne

drai nage and require treatnent in order to neet applicabl e
effluent and water quality standards, [Vést Mrginia] has
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failed to require that either the site-specific bonds and/ or
the Special Reclamation fund be adjusted to cover |ong-term
treatnent costs in the event of forfeiture.

(dtizen's Gonplaint GG95-110-02 at 2.) 1/ The conpl ai nants requested the
followng relief:

CBMshoul d find as to each of the identified mnes that the
permttee is in violation of the applicabl e provisions of the
approved state program the federal regul ations, and the Act
and take the required action under Section 521(a) to conpel
conpl i ance by requiring the permttee to adjust the bond to
cover such costs in the event of forfeiture. In the event that
CBMdetermnes that adjustnent of the site-specific bond to the
current statutory nmaxi numis i nadequate or not required, C&M
shoul d find that the Special Recl anati on Fund contai ns
insufficient funds to provide for such treatnent pursuant to 30
CFR 733.12(b). Accordingly, CBMshoul d find "reason to
believe" that the Sate is not effectively inplenenting,

admni stering, nmaintaining or enforcing the permtting and
bondi ng provisions of the approved state program and notify
Wst Mrginia of this finding as required by 30 CF. R
733.12(b).

(dtizen's Gonplaint GG95-110-02 at 10-11 (footnotes omtted).)

Gonpl ai nt GG 95-110-05. The third citizen's conpl ai nt, denom nated
QG 95-110-05 (Gorrespondence No. F95-031-05), alleged that the Sate of
Wst Mrginia was failing to bl ock issuance of permts to conpanies for
violations of the Qean Wter Act (OM), 33 US C '' 1251-1387 (1994), and
i npl enenting regul ations. |n support of these assertions, conplai nants
identified one permttee, Hk Rver Sewell, which allegedly had forfeited
five bonds and was purportedly responsible for five mnesites wth both
daily di scharges and nonthly average di scharges in viol ation of the OM and
was charged wth "Qutstandi ng Lhabated Admini strative Qders or Q her
Sgnificant Non-Conpliance.” (dtizen's Gonplaint GG 95-110-05 at 10.)
Gonpl ai nants al so identified nine permttees on mnesites which aIIegedIy
had "both daily and nonthly average di scharges in violation of the QM "
(dtizen's Gonplaint G>95-110-05 at 10-11.) 2/ Additionally, conplainants
l'isted and discussed eight pernttees on eleven sites with all egedy

1/ The conplaint cites 22 additional permttees by nane, mning pernmt
nunibers, and National Pol | utant Dscharge Himnation letem(l\PEES) per m t
nunbers and asserts that Vst Mirginia "has failed to adjust the bond in

[t hese] cases to cover such [water treatnent] costs in the event of
forfeiture.” 1d. at 9.

2/ Appellants state that no admnistrative orders existed for these
nmnesites "because the permttee[s] failed to file the required nonthly
reports identifying the violations. State records show beyond di sput e t hat
there are continuing violations of the O " Id. at 10.
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out standi ng or unabated OM Administrative Qders or Penalty Notices or

whi ch had been referred to the Environnental Protection Agency (BEPA or to
the Vst Mirginia Attorney General "for Judicial Enforcenent of Qutstandi ng
Mnthly Average Molations.” (dtizen's Gonplaint GG95-110-05 at 11-13.)

Gonpl ai nants al so all eged that eleven listed permttees failed to
di scl ose outstanding violations of the OM in applications for permts
filed subsequent to receiving notice of those violations. |d. at 14-18.
These omi ssions, conpl ai nants asserted, were inconsistent wth the
regulations at 30 CF.R '' 778.14(c) and 773. 15, which, when read
together, require that permt applicants provide infornation regarding
notices recei ved by themduring the three-year period preceding the
application date of the violation of any "Federal or Sate law rule, or
regul ation pertaining to air or water environnental protection” in
connection wth a surface mning operation. (dtizen's Gonplaint GG 95-
110-05 at 15.)

Gonpl ai nants' citizen's conpl ai nt GG 95-110-05 concl udes with the
follow ng requests for relief:

CBM [ shoul d] conduct a federal inspection of the permts
identified in this conplaint to verify whether outstandi ng
violations of the Qean Véter Act exist at the identified
sites. Uon verifying the * * * charges, (8Mshoul d "perm't
bl ock" the entity based on the unabated OM viol ation(s), and
take action under 30 CF. R ' 843.21 torescind all permts
which Wst Mirginia has inprovidently granted to the permttee
and/or its affiliates unless and until the pernmttee either
abates the violation or, at a mninum enters into [an]
appropri ate abat enent pl an.

CBM shoul d al so take enforcenent action against the identified
permttees for failure to list unabated OM violations in their
permt applications as required by | aw

* * % CBMshould initiate proceedi ngs under Section 30 CF.R '
733.12(b).

FHnal ly, GBMshoul d take whatever other action is necessary to
bring the state into full conpliance wth the Act, inplenenting
regul ati ons, and approved state program

(dtizen's Gonplaint GG 95-110-05 at 21-22.)

Gonpl ai nt GG 95-110-06. The fourth citizen's conplaint filed on
January 31, 1995 (Correspondence No. F95-031-06), alleged a general
systemc failure of the Sate of Vest Mirginia to enforce hydrol ogi c
requi renents of the Sate's approved program Conpl ainants al |l eged the
followng six failures:

FHrst, inspectors do not sanple (or showno flowat) the 16, 000
permtted point source [discharges] in Vst Mrginia each
guarter as part of a conpl ete inspection, even where
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noni toring records submtted by the permttee show viol ations
at agivenoutfall. Second, of those point sources sanpl ed,
the i nspectors, wthout notabl e exception, sanple only for
conpliance wth the "daily nmaxi numi effluent limtation
standards, and do not performthe required sanpling to

det ermine conpliance wth the "nonthly average" standard.
Third, when quarterly nonitoring reports submtted by the
permttee pursuant to the requirenents of the approved program
reveal violations of the average nonthly standard, the
inspectors neither cite the violations based upon the reports
filed by the permttees, nor conduct the necessary fol |l ow up
i nspections to take enforcenent action.

Fourth, inspectors do not take the required enforcenent action
when a surface coal mining and recl anati on operation has one or
nore poi nt source di scharges but no valid NPCES permit. Ffth,
in many cases, inspectors fail to determne whether the
permttee has filed the required nonthly nonitoring reports,
and take enforcenent action when such reports have not been
filed. Sxth and last, inspectors do not enforce the

requi renent of the approved programthat permttee[s] take
"inmedi ate” action to correct violation(s) identified in the
required quarterly reports.

(dtizen's Gonplaint GG 95-110-06 at 3.)

The conpl ainants alleged that the Sate of Vst Mrginia did not
enforce the nonthly average effluent Iimtations set by the BPA conpliance
wth whichis required by the Sate's approved program They identified
el even permttees who operated mnes which were allegedly in violation of
the average 30-day effluent limtation standard and agai nst whomthe Sate
of Vst Mrginia had not taken enforcenent action. Id. at 8-13.
Gonpl ai nants identified the source of this alleged failure as "the failure
of the Sate to conduct adequate and conpl ete i nspections as required by
law" 1d. at 13.

Gonpl ai nants al so alleged that the Sate of Vést Mrginia failed to
conduct conpl ete inspections as required by law in that the inspections
whi ch do take place allegedly are not conducted quarterly and do not
i nclude inspections of all permtted point source di scharges (outfalls) as
a part of arequired quarterly inspection of surface coal mning and
reclamation operations. The Gonservancy and N¥ identified 15 permttees
whose mines were allegedly not given quarterly inspections and at which all
outfalls were not inspected. 1d. at 16-18.

Gonpl ai nants all eged that the Sate of Vst Mrginia "consistently
and repeatedly fails to take enforcenent action after a permttee has
reported under oath that nonthly average violations of effluent [imtations
have occurred,” or after an admnistrative order is issued by the Sate
authority responsible for water quality enforcenent (the "NPDES
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authority"). 3/ (dtizen's Gonplaint GG95-110-06 at 18-19.) Conpl ai nants
identified mnesites of nine permttees and all eged that required

i nspections and enforcenent actions were not conducted at those sites
"after the state had reason to believe that violations of the effluent
l[imtations existed" because of the issuance of an admnistrative order by
the NPCES authority. 1d. at 19-20.

Gonpl ai nants al | eged that sone permttees possess valid Sate mning
permts and one or nore poi nt source di scharges, but do not possess the
NPCES permits required under the Sate program |d. at 21-22. They
alleged that the Sate's record keepi ng systemprevents ascertai ni ng
whet her a given permttee has an NPDES permt and they described their own
difficulties in searching through the Sate's filing system |d. at 23-24
and n.33. 4/

Further, conplainants |isted eight permttees, operating under 13
permts, which allegedly failed to file required quarterly water nonitoring
reports but were not subject to Sate enforcenent action. (dtizen's
Gonpl ai nt GG 95-110-06 at 26-27.) Hnally, conplainants identified ten
permttees who allegedly failed to report effluent violations wthin five
days of testing, as required under section 14.7(a) of Title 38 of the Vést
Mirginia approved program and failed to "'immediately' inplenent renedial
neasures identified in the hydrol ogi c reclanation plan required by" the
approved Sate program |d. at 27-29.

In addition to the alleged violations by the permttees and
allegations of failure of WDEP to enforce the requirenents of its approved
Sate program conpl ainants alleged that CBVhad failed to adequatel y
nonitor Vst Mrginia s approved program Conpl ai nants al |l eged that C8M
has "reason to believe" that Vst Mirginiais failing to enforce the
programin an effective nanner, and that SMIRA section 517(b) inposes a
series of steps on CG8Min such cases, up to inposing Federal control.
(dtizen's Gonpl aint GG 95-110-06 at 30-32.)

FHnally, conplainants asserted that CBMnust conduct oversi ght
i nspections of randony sel ected Vst M rginia mning operations pursuant
to section 517(b). (dtizen's Conplaint GG 95-110-06 at 33-35.)
Gonpl ai nants identified 26 mnesites at whi ch CGBMcl ai ned to have conduct ed
"conpl ete" inspections but allegedy "did not inspect for nonthly average
violations, did not determne whether the mne was nonitoring and reporting
di scharges as required by the approved state program and did not inspect
all permtted outfalls." I1d. at 35-36.

3/ The NPCES authority refers to the Sate agency operati ng under a
program appr oved by the BPA and responsi bl e for issuance and conpl i ance
wth permts for point source discharges under the NPDES established by the
OM

4/ Conplainants also include a list of ten permttees and their various
mning and NPCES permts, sone of which are listed as "unknown," id. at 22,
but do not further el aborate on the significance of this |ist.
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The Gonservancy and NW requested the fol |l ow ng renedi es, "pursuant
to 30 CF.R 842 14":

that CGBMimmedi ately institute the necessary actions to ensure
that each "conpl ete" oversight inspection and each "partial"
oversight or citizens' conplaint inspection which includes
review of a surface coal mning and recl amati on operation' s
hydrol ogi c protection efforts wll include, wthout exception:

* whether the operation has a valid NPCES pernit;

* whether the operation has filed all required
noni toring reports;

* whether the state has cited under the approved
programany failure by the operation to submt all
requi red NPCES nonitoring reports, and if not,
appropriate federal action either to notify the
state of the deficiency or to cite the operation
directly, as the circunstances nerit;

* whether the state has cited, or at a mni num

i nspected each effluent |imtation violation
reported by the operation in its NPCES nonitoring
reports, and if not, appropriate federal action
either to notify the state of the deficiency or to
cite the operation directly, as the circunstances
nerit;

* sanpling of effluent at each NPCES outfall that
is discharging at the tine of conplete inspection;
and

* re-inspection of the site at |east once wthin
30 days after the initial site visit during the
i nspection for the purpose of sanpling effluent at
each NPCES outfall to determne conpliance wth
appl i cabl e nont hly average effluent limtations.

(dtizen's Gonpl aint GG 95-110-06 at 36-37.)

CBM Response to dtizen's Gonpl ai nt's

By letter dated February 17, 1995, the Drector of the GHQ GV
acknow edged recei pt of conplai nants' four filings of January 31, 1995, and
stat ed:

These four citizen conpl ai nt packages rai se nunerous conpl ex
policy and | egal issues of nma or significance such as the
extent that Vst Mrginia (and/or the Gfice of Surface
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M ni ng Recl amation and Enforcenent (C8V)) nay be obligated to
enforce several aspects of the Federal dean Vter Act (OM)
and its inplenenting regul ations as part of its regul atory
program del egat ed under the Surface Mning Gontrol and

Recl amation Act of 1977. The issues you have rai sed nay al so
be of national significance.

Wien a citizen presents allegations in a citizens conpl ai nt
that, if true, would constitute a violation of the Act or the
approved Sate programin a prinacy state, under paragraph
842.11(b)(2), this constitutes "reason to believe" that a
violation exists. The conplaint should then be forwarded to
the Sate regulatory authority via a Ten-Day-Notice (TDN).
However, the obligation to forward the conplaint to the state
via a TDN does not arise if the allegations woul d not, even if
true, neet the standard of paragraph 842. 11(b) (1) (i).

I n accordance w th paragraph 842.12(d), | amhereby notifying
you that to reviewthe information provided in the above four
conplaints wll require additional tine and, therefore, the
nunerous Federal inspections you requested have not been
conducted. This dficeis still inthe process of anal yzi ng
whet her or not the nunerous conpl ex al |l egati ons you have nade
woul d constitute violations triggering the need for a TDNto
the Sate of Wst Mirginia under paragraph 842.11. |
understand that you have indicated to CBMthat you agree that
the several conpl ex issues rai sed nay take sone tine to

anal yze. LUpon conpl etion of this evaluation, we wll notify
you of what action, if any, we wll take in response to each
all egation you have nade in the four citizen conpl ai nt packages
referenced above.

(Letter dated February 17, 1995, to L. Thonas Gal | onay, fromD rector,
aHQ &M at 2.)

The GHOD rector stated that this letter of February 17, 1995, did
not constitute a final decision and that conplai nants coul d request
informal reviewof the interimdecision, pursuant to 30 CF. R ' 842. 15.
The GH-O D rector advi sed the conpl ai nants to address this letter to Alen
D Kein, Assistant Drector for Held (perations, 8V in Washington, DC

(Letter dated February 17, 1995, at 2.)

Gonpl ai nants' Request for Informal Revi ew

By letter dated February 21, 1995, counsel for conpl ai nants responded
tothe CBMletter of February 17, 1995, and requested infornmal review
onpl ai nants asserted that the GHO

is correct that the four conplaints rai se nunerous issues of
national significance. The conplaints are al nost certainly the
nost inportant and nost conprehensive ever filed in the
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17-year history of the Act. The four conpl ai nts docunent
beyond reasonabl e di spute, a naj or breakdown in the

admni stration of the hydrol ogi c protection provisions of the
state's approved program a breakdown, as CGBMis wel|l aware,
that isnot [imted to Vést Mrginia

(Letter of February 21, 1995, to Allen D Kein at 2.)

By letter al so dated February 21, 1995, and addressed to Robert U am
Drector, M counsel for conpl ai nants proposed two al ternative approaches
to handling the citizen's conplaints. Conplainants identified the first
approach as one of negotiation, in which they proposed a series of terns in
return for not seeking to enforce "the pronpt processing of the citizen
conplaints.” (Letter addressed to Robert Wam dated February 21, 1995, at
2, attachnent.) The (onservancy and NW identified their second proposed
alternative as "sinply to followthe regul ati ons wth no waivers by the
Qonpl ai nants.” 1d. at 3.

Gonpl ai nants went on to assert that the second al ternative was
"seriously off track" because, in CGBVIs February 17, 1995, response to
conpl ai nants' January 31, 1995, filing, it had asserted that conpl ai nants
had failed to all ege

any facts which, if true, would constitute a violation of the
Act, inplenenting regul ations, or approved state programat any
mne inthe Sate of Wést Mrginia * * * Accordingly,
according to the February 17th communi cation, CBMis under no
obligation to issue a single ten-day notice * * * [and] under
no regulatory tine limt * * * [to] address the issues rai sed
by Gonpl ai nants * * *,

(Letter addressed to Robert Uram dated February 21, 1995, at 3.)

By letter to CBMAssistant Orector Allen D K ein dated February 24,
1995, conpl ai nants argued that "there [was] no basis what soever for the
concl usion of GHOthat conpl ai nants have failed to allege facts which if
true would constitute a 'violation'." 5/ Inthis letter, they sought an
informal review decision "wthout regard to the execution of a
conpr ehensi ve procedural agreenent.” (Letter fromGlloway to Kein,
Assistant Drector, C8V) dated February 24, 1995, at 3.)

5/ Oonplainants stated that it was "unconscionabl e that an agency is
allowed to act so irresponsibly and force citizens to expend tine and
effort seeking reversal of such basel ess actions. * * * Accordingly,

Gonpl ai nants seek an award of fees and expenses as aut horized under section
525(e) of the Surface Mning Gontrol and Recl amation Act of 1977, 30 US C
1275(e)." (Letter fromGlloway to Kein, dated Feb. 24, 1995 at 3 and

n 1)
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By letter dated March 9, 1995, the Acting Assistant Drector, Eastern
Support Center (ESQ, BM responded to conpl ai nants' February 21, 1995,
letter and asserted that "C8Mis working expeditiously on the issues
rai sed” by the Gonservancy and NW. (Letter dated March 9, 1995, from
Acting Assistant Drector, ESC C(8M to Gilloway, at 1.) The Acting
Assistant Drector also stated that "[f]our teans of C8M personnel were
fornmed to act on the issues” and he described the teans as fol | ows:

An Allegation Verification Teamis verifying the factual
accuracy of the allegations raised in the NW and WHC noti ce
of intent to sue.

A Policy Teamis confirmng and clarifying C(BMS ate
responsi bilities under OM on a national scal e and as t hese
responsibilities specifically relate to the approved Vést
Mirginia regul atory program

A dtizen Gonplaint Teamw || address the individual citizen
conpl aints attached to the notice of intent to sue. Qe the
policy teamconpl etes its assignnent, the dtizen Gonpl ai nt
Teamw || act on these conpl ai nts qui ckly and according to
SMRA the Federal regul ations, and CBMdirecti ves.

A National Survey Teamis determni ng how C8M S at es t hr oughout
the nation are addressing the OM requirenents and ot her issues
raised. Wile this information is not required by the notice
of intent to sue, we intend to use this infornation as the
first step to determne what corrective actions nmay be
necessary in other Held fices and Sates.

(Letter dated March 9, 1995, fromActing Assistant Orector, ESC 8V to
Glloway at 1, 2.)

By letter dated April 18, 1995, (CH-O apprised conpl ai nants that,
pursuant to their four citizen' s conplaints, CBVhad i ssued Ten-Day Notice
(TDN No. X95-110-420-001 TV7 to the Sate of Vst Mrginia identifying
seven permttees that had failed to submt surface water nonitoring reports
in accordance wth their approved surface water nonitoring plans.
Additionally, the April 18, 1995, letter notified conpl ai nants that GHO
had i ssued TDN No. X 95-110-420-002 TVB to the Sate of Wst Mirginia
identifying eight occurrences involving seven permttees that had failed to
report violations of effluent limtations wthin five days of receipt of
anal ytical results. opies of the TDNs were enclosed wth the letter.
(Letter dated April 18, 1995, to Galloway fromDOrector, Charleston Held
Gfice, CBM)

By separate letter al so dated April 18, 1995, the Acting Assistant
Drector, ESC 8V inforned conpl ai nants that CBMhad conpl eted its
initial reviewof the allegations raised in the four citizen' s conpl ai nts.
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The Acting Assistant Orector's letter referenced the above two TDN s.
(Letter dated April 18, 1995, to L. Thonmas Gal l onay and Vélton D Morris
fromActing Assistant Drector, ESC CGBM at 2.) The letter provided a
status report on CGBMs intended course of action in response to the
renai nder of conpl ai nants' allegations. The status report states, in
pertinent part:

Mbst of your allegations pertain to enforcenent of the dean
Vdter Act under the Vst M rginia surface mning regul atory
programapproved pursuant to [SMRA. Wiile the [Notice of
Intent to Initiate Avil Action] focuses on the Sate's all eged
failure to enforce its approved program the underlying issues
have significant inplications for other Sate and Federal

regul atory prograns. For this reason, CBMfound it necessary
to first examne the correspondi ng Feder al requi renents, the
standards agai nst which all state prograns are neasured.

The review entail ed a conprehensi ve undertaki ng, invol ving four
teans of CBMpersonnel. Among other things, the teans studied
the | anguage of relevant statutory and regul atory provi sions,
searched the legislative history of SMRA and rul e preanbl es
for gui dance, consulted wth the Environmental Protection
Agency regarding interpretation and enforcenent of the dean
Wter Act, and conducted fact-finding to assess the accuracy of
the allegations. Throughout this effort, CBVihas operated in
good faith to address the al |l egati ons seriously and
deliberatively. Several draft teamreports have been witten.
A sumary of the tentative policy positions is enclosed.

CGBMnowintends to circulate the teams tentative policy
determnations to all interested parties and solicit their
opi nions. Adoption of nany positions asserted by NW and the
[ Gonservancy] woul d be a departure fromthe agency' s

| ongst andi ng approach to these issues. Therefore, the agency
nust involve all interested parties in the eval uation of the
appropri ateness of the proposed poli cies.

Uhtil C3V in consultation wth other interested parties, has
clarified the appropriate standard agai nst which to neasure the
Sate's actions, it is premature for the agency to eval uate the
perfornmance of Vést Mrginia or any other Sate regul atory
authority wth respect to enforcenent of the dean Wdter Act
requi renents. The agency believes that it woul d be neither
appropriate nor equitable to take action at this tine agai nst
Wst Mrginia or any other Sate for inplenenting its program
in a manner consistent wth | ongstandi ng C8Vipol i cy.

(Letter dated April 18, 1995, to Galloway and Mrris fromActing Assistant
Drector, ESC 3V at 1-2.)
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The Acting Assistant Orector's letter also stated that

[i]ssues regarding the adequacy of site-specific bonds and the
Soeci al Recl anati on Fund (citizen conpl ai nt concerni ng Phili ppi
Devel opnent and Martinka Goal Gonpany) and aci d mine drai nage
treatnent at bond forfeiture sites (citizen conplai nt

concer ni ng Borgnan Goal Gonpany, et al.) are being addressed in
the context of CBMs review of a pendi ng amendnent to the Vést
Mrginia program As expressed to you in the February 17, 1995
letter fromOHQ CBMintends to defer action on the renaining
allegations inthe citizen conplaints until final policy
positions are reached.

Id. at 3.

Attached to this April 18 letter was a docunent entitled "Summary of
Tentative Policies on Issues Raised in the National WIdlife Federati on and

Wst Mrginia Hghland[s] Gonservancy Notice of Intent to Sue.”
stated the follow ng "General (oncl usi ons":

Init, CBM

After anal yzing CGBMregul ations and rel ated naterial s, the
policy teamhas tentatively determned that the SMRA
regul atory authority has an obligation to:

Enforce all effluent limtations established in the
NPCES permit pursuant to 40 GFR Part 434, incl udi ng
the nont hl y average st andar ds.

Wien approvi ng new permits or permt revisions,
either (1) ensure that the applicant has obtai ned
an NPCES permit or other authorization fromthe
NPDES permitting authority for all proposed point-
source discharges, or (2) include a condition in
the permt or revision approval docunent that
requires the permttee to obtain an NPCES permt or
other authorization prior to creation of a point-
sour ce di schar ge.

As part of a conplete inspection of an operation
w th a point-source discharge, verify that (1) a
valid NPCES permit is in place, (2) an application
for renewal has been properly filed wth the NPCES
permtting authority, or (3) the NPCES permtting
authority has ot herw se aut horized the di scharge.

To the extent that the regulatory authority is
awvare that a permt applicant, anyone owned or
controlled by the permt applicant, or anyone who
owis or controls the permt applicant is

responsi bl e for an unabat ed NPDES vi ol ati on,
require
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subm ssion of proof that the violation either has
been or is in the process of being corrected to the
satisfaction of the NPCES permitting authority as a
prerequi site for issuance of the SVORA permt.

Ensure that the surface water nonitoring plan
approved under SMORA i s adequat e to nonitor
conpliance wth all effluent limtations set forth
in 40 GR Part 434 and consi stent wth poi nt-source
di scharge nonitoring requirenents established by
the NPCES permitting authority.

The CBMpolicy teamhas al so affirned a regul atory authority's
obligation to:

Take enforcenent action whenever a permittee fails
to conply wth the approved SMIRA surface wat er
nonitoring plan, including failure to submt
nonitoring reports or pronptly notify the

regul atory authority of any "nonconpliance wth the
permt conditions."

CBM does not agree wth the conpl ai nant s’
allegations that the regulatory authority has an
obligation to sanpl e and anal yze each poi nt - sour ce
di scharge (outfall) as part of a conpl ete
inspection if there are other neans of nonitoring
conpl iance. (CBMal so does not agree wth the
conpl ai nants' argunent that C8Mnust inspect and
sanple all outfalls whenever it conducts an

oversi ght inspection for the purpose of eval uating
the operation s conpliance wth perfornance
standards relating to water quality.

(Enclosure in Letter dated April 18, 1995, fromActing Assistant Drector,
ESC G8M to Gilloway and Morris at 1-2.)

BM's Decision on Infornal Revi ew

By decision dated April 27, 1995, the Assistant Drector, Held
(perations, CBV) responded to appel | ants' request for infornal review
stating in pertinent part:

W agree wth [GHQ that the citizen conpl aints rai se conpl ex
i ssues of major significance wth respect to national policy on
the i npl enent ati on and enforcenent of the dean Véter Act by
CBMand the states acting as regul atory authorities under the
Surface Mning Gontrol and Recl amation Act of 1977 (SMRA or
the Act). As you know CBMhas conpl eted its initial review of
t hese i ssues and has devel oped tentative policy
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determnations that wll be circulated to the states and ot her
interested parties for consultation. A summary of those
tentative policy positions was provided to you along wth the
EX s letter of April 18, 1995. Adoption of sone of these
policy positions woul d be a departure fromC8VIs previ ous
approach to those issues. Further, US HBPA has not yet
provided GBMwith EPA s official position as to what
constitutes an unabated viol ation of the dean VWter Act for
purposes of the permit issuance regulations at 30 GFR"'
773.15(b).

Under these circunstances, it would not be appropriate or
equitable to initiate the inspection or enforcenent process at
this tine regarding the specific sites you identify in your
conplaints * * *, The obligation to forward the conpl aints
alleging such violations to the state via TDN has not yet

ari sen because C8M cannot concl ude that "reason to bel i eve"

exi sts in those cases until CBMhas conpl eted the policy review
and out reach process described in the ESCletter of April 18th.
* * * [Tl hat process is expected to take 180 days to conpl et e.
Accordingly, | find that the Held Gfice acted correctly * *
* [and] your requests for inspection and enforcenent at the
spe-cific sites you identified in your citizen conplaints as
part of the infornal review process are not granted at this
tine, pending conpl etion of CBMs policy review and outreach
process outlined inthe ESCletter of April 18, 1995.

(Decision on Infornal Review dated April 27, 1995.) 6/

Gonpl ai nants were advised of their right to appeal. Nonethel ess, the
follow ng issues were identified by CBMas not subject to appeal "because
they do not constitute requests for Federal inspection wthin the coverage
of 30 GR'' 842. 11 and 842. 12, whi ch woul d be appeal abl e to CHA [ fice of
Hearings and Appeal s] upon an infornal revi ew deci sion nade pursuant to 30
CFR' 842.15(d)":

(1) To the extent that your citizen conplaints requested
action by C8V) pursuant to 30 GFR part 733, wth respect to
Wst Mrginia s inplenentation of its approved state program
the Held dfice' s interimresponse of February 17, 1995, did
not address those portions of the conplaints and neither does
today's decision. Instead, the 30 CGFR part 733 issues w il be
addressed incident to the review and outreach process outlined
inthe ESCletter of April 18, 1995.

6/ The letter excepted fromthis conclusion the TDN s that CG8Mhad served
on the Sate and was planning to serve on the Sate, as identified in the
Letter dated Apr. 18, 1995, to Galloway and Mrris fromthe Acting
Assistant Drector, ESC 8V
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(2) Your infornal reviewrequest al so contains a challenge to
the GHOs failure to respond to your allegations pursuant to
30 OFR" 842.14 that the Held Ofice is not performng

conpl et e and adequat e oversi ght inspections. An alleged
failure to address the conpl et eness and adequacy of CBMs
oversight inspections is not an issue subject to the infornal
revi ew process of 30 GFR"' 842.15(d). Neverthel ess, consi st ent
wth the ECletter of April 18th, we provide the fol |l ow ng
response under 30 GFR ' 842. 14.

CBMhas reviewed this issue and does not agree that Cavi

i nspectors nust inspect and sanple all outfalls whenever it
conducts an oversight inspection for the purpose of eval uating
the operation' s conpliance wth perfornance standards rel ating
towater quality. Section 517(a) of SMIRArequires the
Secretary to conduct such inspections as "are necessary to
eval uate the admnistration of approved Sate prograns...."
There is no nandate to conduct "conpl ete" inspections as part
of CBMIs oversight of Sate programinpl enentation.

As a nmatter of policy, CGBMconducts both conpl ete and parti al
oversi ght inspections. However, conpl ete inspections are not
intended to be duplicative of Sate conpl ete i nspecti ons.

Rat her, CBM's oversight inspections focus on eval uating the
Sate's nethods and perfornance in assessing an operator's
conpliance. At sone point in the oversight process, CGBMw ||
eval uate al |l aspects of the Sate's inplenentation of its
approved program However, this does not nean that each
inspection wll include areviewof all the itens |isted by the
conpl ai nants in the citizen conpl ai nts.

(Decision on Informal Review dated April 27, 1995, at 3-4.)

| ssues Rai sed on Appeal

h May 23, 1995, the (onservancy and NW filed an appeal of the CaM
April 27, 1995, decision on infornal review Intheir Satenent of Reasons
on Appeal (SR, appellants state that CGBMs infornal revi ew deci sion
contains two naj or flaws:

Frst, CBMs failure to issue the ten-day notices required by
the Surface Mning Act and the Secretary's regul ati ons has the
consequence of indefinitely del aying i nspection and enf or cenent
action at every site identified in the Appellants' four

conpl aints. N ne nonths have now passed since the Appel | ants
filed their four citizen conplaints. * * * (G8BMhas in fact
totally ignored the citizen conpl ai nt response requirenents of
30 USC ' 1271(a), and has instead granted itsel f unlimted
tine to decide what to do, if anything, about the
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i ssues that the Appellants have raised. This Board shoul d
reguire CBVito followthe Secretary's regul ations, issue the
regui red ten-day notices on each issue that the Appel |l ants'
conpl aints raise, and then foll ow through on subsequent steps
in the federal enforcenent process.

Second, in formulating the informal review decision at issue in
this appeal, (BMhas violated this Board s requirenent that
informal review be conducted by a "neutral person” who i s not
"an i medi at e supervi sor of the inspector whose actions are
being reviewed." Hazel King, 96 | BLA 216, 236 (1987).

(SR at 2-3 (enphasi s added).)

The bulk of the SORis devoted to the appel lants' first alleged flaw
Appel  ants assert that CBMwas bound by the citizen response provisions of
SMRrAat 30 USC ' 1271(a) (1994), and the regulation at 30 CF R '
842.11(b) (1) (i) (B (1) toissue TDNs to Vést Mrginia for each of the
violations alleged in appel lants' citizen's conplaints. Appellants argue
that the regulations "do not afford C8Mdiscretion to delay initial
responses to citizen conplaints if the conplaints establish 'reason to
believe' that a violation exists." (SORat 14.) dting 30 CF.R '
842. 11(b)(2), appellants argue that CBM cannot delay i ssuing TON's in order
to undertake an investigation. Rather, "[i]n eval uating whether a
particul ar citizen conplaint establishes 'reason to believe' that a
violation exists, CGBMnust treat the allegations contained in the conpl ai nt
as true." (SCRat 14.) The Gonservancy and NW¥ further argue that

[ulnder the Secretary's regul ations, factual investigation of a
citizen conplaint follows, rather than precedes, issuance of a
ten-day notice to state regul ators. Mreover, while the
Secretary's regul ations afford CBMsubstantial ly nore tine and
discretion in deciding howto renedy systemc enforcenent
failures, see 30 CF. R Parts 732 and 733, they do not allow
CBMto del ay processi ng a site-specific citizen conplaint while
it considers the systenmic inplications the conplaint nay have.

(SR at 15.)

Soecifically, appellants request that the Board order CBMto i ssue,
"wWthout further delay,” TDN s addressing the followng violations of the
Vst M rginia program

(1) failure of permttees to obtain or renew NPCES pernmts;

(2) failure of permttees to performthe required nonitoring
of effluent di scharges;

(3) failure of permttees to report or correct violations of
effluent limtations;
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(4) failure of state and federal regul atory agencies to take
enforcenent action for violations of the nonthly average
effl uent standards;

(5) failure of state regulators to inspect all outfalls as a
part of each conpl ete inspection required by the approved state
programand the Surface Mning Act;

(6) failure to block the issuance of new or significantly
revised surface mning permts to entities linked to
outstanding violations of the dean Wdter Act;

(7) failure to adjust site specific bonds and the Sate's
special reclamation fund to cover the long termcosts of
chroni ¢ acid mne drai nage;

(8) failure of the Sate to treat acid mine drainage at sites
where Wst Mrginia has forfeited a permttee’ s bond.

(SSRat 52.) Appellants assert that the first five enunerated viol ations
derive fromappel lants' "first" citizen's conplaint. According to

appel lants, the sixth, seventh, and eighth alleged viol ations are found in
the "second,” "third,” and "fourth" citizen's conplaints, respectively.
See SCRat 3-4. 7/ Appellants assert that each of these eight allegations
intheir citizen's conplaints establishes "reason to believe" that serious
violations of the SMRA and the Sate programexi st, and they request that
this Board reverse CBMs decision on infornal reviewand order CGBM"to
issue, wthout further delay, ten-day notices addressing each of the
violations identified [in the citizen's conplaints.]" (SORat 52, 53.)

(BM s Responses

Qounsel for CBMreplied to appel lants' SR on February 20, 1996.
General ly, CBMresponds that its obligations to issue TON s are tenpered by
the conpl exity of the conplaints and the fact that they "rai se nunerous
i ssues of national significance." (CBMBrief in Response to Satenent of
Reasons, February 20, 1996 ((BM Response to SR, at 5.) BMexplains its
response to its statutory obligations as fol | ons:

CBMhas not ignored the * * * citizen conplai nt response
requirenents at 30 US C '1271(a), as the petitioners claim
nor has CBVIs purpose in conducting this review been to
intentional |y dodge obvious responsibilities by del ayi ng

i ssuance of TDNs. Rather, this extensive reviewwas required
because of the | ack of precedent and the fact that there is
little

7/ Appellants do not identify which of the four conplaints they filed on
the sane date shoul d be understood to be the "first."
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gui dance in the language of the Act, the regul ations, or
legislative history. In addition, nany of the positions
asserted by the petitioners present difficult inplenentation

i ssues that CBMhas been attenpting to resolve. FHnally, where
CBMs review confirned that certain allegations woul d
constitute violations, TDN s were issued.

(CBM Response to SCRat 8.) Relying on the preanble to the final rule
issued wth respect to TDNs, (BMargues that it is permtted to refrain
fromtaki ng enforcenent action until a programmatic probl emis sol ved.
(CBM Response to SCR at 8-10, quoting 53 Fed. Reg. 26728-29 (July 14,
1988) .)

In addition to its response to the general procedural issue, C8M
responds wth explanations as to why it did not perceive a need to issue
TDN s wth respect to the eight categories for which appel | ants denand
them (CBMResponse to SCRat 10-23.) Wiile each of these responses wl |
be addressed individually in our anal ysis, below C8Margued that nost of
the eight allegations specifically gave it no "reason to believe" a
violation of the Sate programwas taking place. 8 n two issues, C8V
reserved judgnent. n the question of whether to issue TDN s to conpani es
for failure to obtain an NPCES permit, CBMreserved the right to suppl enent
its Answer to indicate final disposition of appellants' allegations. (CaM
Response to SCRat 16.) Likew se, on the question of enforcenent of
nonthly average effluent limtations, CBMstated: "CBMw Il issue TDNs in
response to the petitioners' allegations of nonthly average ef fl uent
violations where the data provi des reason to believe that such violations
exist," but reserved the right to "supplenent this answer to indicate the
final disposition of these allegations.” (CBMResponse to SCRat 12.)

Wth respect to the second of appellants' alleged flaws, CBViasserts
that Allen Klein's involvenent in the infornal review of appellants'
citizen's conplaints did not violate the neutrality rule in Hazel K ng, 96
| BLA 216, 236 (1987). ((BMResponse to SR at 23-24.) (BMasserts that
appel lants "have failed to showthat M. K ein was biased in rendering the
informal reviewdecision." 1d. at 24. CBMpoints out that it should be
anticipated that all senior level CBMofficials would be briefed on the
nature of consolidated citizen' s conplaints of the breadth that appellants
submtted, and that appel lants' suggestion that such briefing shoul d
disqualify the senior official woul d deprive a conplai nant of infornal
reviewaltogether. 1d.

8/ Sguaring the pleadings is difficult, because, while appellants identify
eight issues for which it provided "reason to believe" a violation existed,
CBM's response is premsed on the exi stence of six allegations. CBMs
response i s not unreasonable, in that appellants appear to present argunent
wth respect to the eight issues under six headi ngs.
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h Septenber 24, 1997, CBMfiled a Suppl enental Brief in response to
appel lants' SR The Suppl enental Brief conveyed CBMs final response to
the two violation categories on which C8Vihad reserved judgnent inits
first Brief in Response. (n those renaining two issues -- failure to have
a valid NPCES permit and the enforcenent of nonthly average ef fl uent
l[imtations -- C8Mconcl uded that appel |l ants had not submtted infornation
whi ch provi ded "reason to believe" that violations existed and therefore
that CBViwas unabl e to issue TDNs. (CGBM Suppl enental Brief at 5-12.)
General ly, CGBMpremised this conclusion on its assertion that it has no
authority to enforce provisions of the OM Id. at 4-5. Specifically, CGaM
conduct ed anal ysis of appellants' submtted facts and concl uded that (1)
for the period My 1996 through Mrch 1997, the rel evant conpani es' self-
reported violations were not significant, id at 8-9, and (2) the conpani es
whi ch appel | ants had al | eged had no NPCES pernits al so had forfeited their
bonds; thus, any SMIRA permit that had been issued had expired or
termnated and an NPOES permt was no longer required by SM(RA Id. at 11.

Appel | ants' Response

h Getober 31, 1997, appellants filed a response to CBM s
Suppl enental Brief. 9/ Appel lants generally restated their prior points
(Appel l ants' Reply Brief at 9-32), but also alleged that CBM's suppl enent al
response to the two issues was unreasonabl e because CBMhad no authority to
engage in a two-year delay inreaching its determnation. |d. at 4-6.
Additional Iy, appellants argued that they were unl awful |y excluded fromthe
fact-finding undertaken by CBVito assess the accuracy of the information
presented in appel |l ants' citizen's conplaints. Id. at 6-9.

Anal ysi s

As the history of this case shows, sorting through the issues,
argunents, and requests for relief and contrasting the appeal wth the
relief appellants sought in their citizen' s conplaints, has been arduous
and conplicated. The four citizen' s conplaints conprise broad requests for
CBMaction ranging fromsite-specific relief, to general programmatic
oversight of Vst Mrginia programissues, to a takeover of the approved
Sate program The programmatic i ssues are not before us. Al that is
before this Board are the two broad procedural "flaws" asserted at pages 2-
3inthe SCR-- whether CBMcan del ay site specific response pendi ng revi ew
of broad programmatic i ssues and whether K ein's invol venent was proper --
and the appel l ants' requests for relief inthe formof TDNs wth respect
to the eight categories of violations identified in the SORat 52-53.

n the side of appellants, they have conpil ed consi derabl e and
dranmatic evidence of violations by SVRA permttees in Vést Mirginia and

9/ By Notice filed Gt. 7, 1996, Galloway w thdrew as counsel for
appel | ant s.
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broad probl ens (sone admtted by CG8V) wth Wst Mrginia s approved Sate
program They were clearly frustrated by CBMs asserted y ineffective
response to their overwhel mng efforts.

n the other side, we share CGBMs frustration wth the sheer anount,
conpl exity, and lack of organization of the material presented. The four
conpl ai nts conprise four inches of disorgani zed and unstructured nateri al
that is not indexed or divided by tables of contents, and whi ch seeks
scattershot relief. BEven conplai nants concede that they have unl caded such
a consi derabl e amount of naterial on the agency that conpliance wth
statutory and regul atory deadlines is not reasonably feasible. This
Board' s revi ew has al so been conplicated by appel lants' failure to identify
specific citizen' s conpl aints fromwhich their argunents derive (other than
by reference to "first," "second,” "third,” and "fourth,” for conplaints
all filed the sane day, and where these denomnations do not correspond to
ascendi ng conpl ai nt nuniers), or to provide any cross-reference or index of
argunents fromdocunent to docunent .

VW are troubled as well by the | ack of connection between the reli ef
sought in the appeal and the agenda presented by the citizen' s conpl ai nts.
The conpl ai nants obvi ously sought a broader programmatic inpact in their
conplaints than they seek in this appeal. No party has apprised the Board

of the status of those programmati c i ssues except wth respect to one
natter. Even then, neither party's expl anati on of the inpacts of that
resolution is forthright. Nonetheless, we attenpt bel owto address the two
procedural issues raised by appellants, as well as a third that nust be
resol ved in order to consider the questions involving the eight categories
of violations. V¢ proceed to address each category, though two of the

ei ght were not separately argued by appel | ants.

This effort, too, raises another difficult issue. Wth respect to
several of the categories of alleged violations for which appel | ants seek
TDN's, appel lants appear to assert that CBMshoul d be issuing TDNs to the
Sate SMRA agency, WLEP, in cases where appel lants allege it coomtted a
violation of the Sate programw th respect to a permt site which is not
itself alleged to be in violation of any relevant authority. This issue of
first inpressionis lurking in several argunents in the SOR but neither
appel lants nor CBMdirectly briefs its inplications. To the extent these
requests can be characterized as requests for programmatic review as
di scussed bel ow, those issues are properly treated as a request for an
evaluation of a Sate programunder 30 CF. R Part 733, and are not
properly subject to this appeal .

I. Failure To Issue TDN s For Case Gonpl exity and
Exi stence of Programmati c | ssues.

[1] Ve turn first to the broad procedural questions presented by the
decision on informal review Soecifically, we reviewwhether CBM's
decision on infornal reviewwas correct in uphol ding GHO s concl usi on t hat
CBMwas not obligated to i ssue TDN s because appel | ants' citizen's
conpl ai nts
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rai sed "conpl ex i ssues of naj or significance wth respect to national
policy on the inpl enentati on and enforcenent of the dean Witer Act by CaM
and the states acting as regulatory authorities under [SMIRY." (April 27,
1995, Decision at 2.)

Section 521(a)(1) of SMRA 30 USC ' 1271(a)(1) (1994), sets forth
CBM's responsi bilities when it receives notice froma citizen of a possible
vi ol ation:

Wienever, on the basis of any infornation available to him
including receipt of infornati on fromany person, the Secretary
has reason to believe that any person is in violation of any
requi renent of this chapter or any permt condition required by
this chapter, the Secretary shall notify the Sate regul atory
authority, if one exists, inthe Sate in which such viol ation
exists. If ** * the Sate regulatory authority fails wthin
ten days after notification to take appropriate action to cause
said violation to be corrected or to show good cause for such
failure and transmt notification of its action to the
Secretary, the Secretary shall immedi ately order Federal

i nspection of the surface coal mning operation at which the
alleged violation is occurring unl ess the informati on avail abl e
to the Secretary is a result of a previous Federal inspection
of such surface coal mining operation.

Departnental regul ations inpl enenting section 521(a) (1) provide that
any person nmay request a Federal inspection of a surface mning operation
permtted under an approved State programby furni shing a statenent which
gives an authorized representative of the Secretary "reason to believe that
aviolation, condition or practice referredtoin[30 CF.R] '
842.11(b) (1) (i) exists" and that the Sate regulatory authority has been
notified, inwiting, of the violation. 30 CF. R ' 842 12(a). This
latter regul ation describes the procedure for filing a citizen's conpl ai nt
that requests a Federal inspection:

A person nay request a Federal inspection under ' 842.11(b) by
furnishing to an authori zed representative of the Secretary a
signed, witten statenent (or an oral report followed by a
signed, witten statenent) giving the authorized representative
reason to believe that a violation, condition or practice
referred toin' 842 11(b)(1)(i) exists and that the Sate
regul atory authority, if any, has been notified, inwiting, of
the exi stence of the violation, condition or practice.

30 CF.R ' 842.12(a).

CBMregul ations specify that the authorized representative has
"reason to believe" a violation exists "if the facts alleged by the
informant would, if true, constitute a* * * violation referred to in
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paragraph (b)(1)(i) of this section.”™ 30 CFR ' 842 11(b)(1)(iii)(Q(2).

If an alleged violation is not an energency, as defined in the regul ations
at 30 CFR " 842 11(b)(2) (i), Mnust notify the Sate of the "possibl e
violation"” and provide the Sate regul atory agency ten days w thin which to
respond. 30 CFR ' 842 11(b)(1)(ii)(B(1). CMnust conduct an
inspection if it issues this TDNto the Sate regul atory agency and the
Sate fails to take appropriate action wthin ten days, or to show good
cause for failure to do so. Id.

In promul gating the rules defining "reason to believe" an inspection
shoul d be conducted, CBMexpressly contenpl ated and rejected limting its
obligation to inspect:

comment er woul d substitute "al l eged” for "possible" in'
842. 11(b) (1D (ii) (B because the word "possi bl e" triggers CBMs
i nspection authority on too specul ative a basis and the word
"alleged" nore clearly reflects section 521(a) of the Act.

CBMdisagrees. (BMis required to conduct an inspection when
it has "reason to believe" that a violation exists. The basis
for such a belief may or nay not involve an affirnative
allegation. Mreover, considering the broad | anguage of
section 521(a) of the Act, CBMinspections are necessarily
"specul ative" until it is determned whether or not a violation
exi sts.

Anot her cormenter stated that CBMnust have probabl e cause to
believe the infornant' s statenents are true before acting under
' 842.11(b), and nust specify in greater detail what
"appropriate action" the Sate nust take to preclude Federal
action.

CBMdisagrees. Section 842.11(b) (1) (i) requires the
Secretary's authori zed representative to have "reason to
bel i eve on the basis of infornmation available to himor her"
that a violation exists. This language is found in section
521(a) (1) of the Act and does not require CBMto conduct an
inquiry into the veracity of the conplainant. C8Mal so

di sagrees wth the suggestion that "appropriate action" shoul d
be spelled out in greater detail. The crucial response of a
Sate is to take what ever enforcenent action is necessary to
secure abatenent of the violation.

* * * * * * *

[ T]he Act does not require that a person be certain that a
violation exists, but only that he have "reason to believe"
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that one exists. The existing |anguage, thus, reflects the
intent of the Act, i.e., that the Secretary inspect where the
possibility of violations exists * * *,

47 Fed. Reg. 35627-28 (Aug. 16, 1982). See Donald &. Qdair, 77 |BLA 283,
307, 90 I.D 496, 509 (1983).

In sum under 30 CF.R ' 842.11(b)(1)(i), CBMhas "reason to
believe" that a violation exists if the facts alleged by an informant in a
citizen's conplaint would, if true, constitute a violation of SMIRA
Departnental regulations at 30 CF. R ch. MI, the applicable Sate
program or "any condition of a permt or exploration approval." Qice a
citizen's conplaint gives CBMreason to believe that a violation of SMIRA
has occurred, CBMis required to notify the Sate regulatory authority.
PumQeek Mning ., 142 1BLA 323, 328 (1998); Patricia A Mhl horn, 140
| BLA 156, 159 (1997); Robert L. dewell, 123 IBLA 253, 259, 99 |.D 100,
104 (1992). Neither the statute nor an inpl enenting regul ati on gi ves C8VI
discretionary authority to do otherw se; the issuance of a TDN shoul d be
automatic in that case.

Wt hout yet specifying which allegations mght have constituted
“reason to believe" a violation existed, the record before us gives anpl e
evi dence that some within CBMfound reason to believe that appellants'
assertions of possible violations, if true, would constitute violations
pursuant to 30 CF. R ' 842 . 11(b)(1)(i). Attached to the letter dated
April 18, 1995, to Galloway and Morris fromActing Assistant Drector, ESG
CBM was the docunent entitled "Summary of Tentative Policies on | ssues
Raised in the National WIdlife Federation and Vést Mrginia H ghland[s]
(onservancy Notice of Intent to Sue.” The ESCletter thus docunented to
appel lants the "General Goncl usi ons” that the SMORA regul atory authority
does have an obligation to:

Enforce all effluent limtations established in the NPCES
permt pursuant to 40 GR Part 434, including the nonthly
aver age standards.

Wien approving new permits or permit revisions, either (1)
ensure that the applicant has obtai ned an NPCES permt or other
aut hori zation fromthe NPDES permtting authority for all
proposed poi nt - sour ce di scharges, or (2) include a condition in
the permt or revision approval docunent that requires the
permttee to obtain an NPCES permit or other authorization
prior to creation of a point-source discharge.

As part of a conplete inspection of an operation wth a point-
source discharge, verify that (1) a valid NPCES permit is in
pl ace, (2) an application for renewal has been properly filed
wth the NPDES permitting authority, or (3) the NPCES
permtting authority has otherw se authorized the di scharge.
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To the extent that the regulatory authority is anare that a
permt applicant, anyone owned or controlled by the permt

appl i cant, or anyone who owns or controls the permt applicant
is responsible for an unabated NPCES violation, require

subm ssion of proof that the violation either has been or is in
the process of being corrected to the satisfaction of the NPDES
permtting authority as a prerequisite for issuance of the
SMRA permt.

Ensure that the surface water nonitoring plan approved under
SMRA i s adequate to nonitor conpliance wth all effluent
limtations set forth in 40 GR Part 434 and consistent wth
poi nt - sour ce di scharge nonitoring requi renents established by
the NPCES permitting authority.

(Enclosure in Letter dated April 18, 1995, fromActing Assistant Drector,
ESC &8M to Gilloway and Morris at 1-2.) Thus, the required predicate for
notification of the Sate is shown by the record to have existed

cont enpor aneous W th the issuance of the letter on infornal review

That letter, however, issued no conclusion wth respect to any
request for TDNs in the four citizen's conplaints. The letter concl uded
that the "conpl exity" of the issues, and the fact that they were of "najor
significance wth respect to national policy on the inpl enentati on and
enforcenent of the Qean Witer Act," justified a decision that "it woul d
not be appropriate or equitable to initiate the inspection or enforcenent
process at this tine regarding the specific sites you identify in your
conpl ai nts. ™

VW agree wth CGBMs articulation that the "fundanental issue to be
decided in this appeal is whether CBViconplied wth the requirenents of 30
USC ' 1271(a) and its inplenmenting regul ations in responding to the four
citizens conplaints at issue.”" (CBMResponse to SCRat 5.) The threshol d
qguestion for the Board, then, is whether either the "conplexity" of the
issues or the desire to a conduct "policy reviewand outreach” justifies a
refusal to address the specific allegations of violations in the citizen's
conpl ai nt s.

W agree wth appellants that the regulations do not permt CBMto
defer responses to citizen's conplaints "if the conplaints establish
‘reason to believe' that a violation exists." (SORat 14.) Wen the
information provided by appellants in their citizen's conplaints provided
CGBMwth reason to believe, that, if the proffered infornati on were true,
the enunerated permittees had violated the terns of their SMIRA permts,
CBM's obligation was to respond to the citizen's conplaint by issuing TDN s
tothe Sate for all of appellants' site-specific allegations. HumQ eek
Mning G., supra; Robert L. Aewell, supra; Donald . Qair, supra. W
see no basis for CGBMs refusal even to address the question on i nfornal
revi ew
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CBMcites nothing in the regul ations, precedent, or the statute which
provi des a "conpl exity" exception to responding to citizen' s conpl aints.
CBM's response is to provide a lengthy and detail ed description of CBVs
thought and action process. (8MVistates:

M found it necessary to undertake a conprehensive effort to
address the inportant issues raised in the citizens' conplaints
* % % This process was initiated wthout delay wth the
formng of four teans of C8Vipersonnel to conduct various
aspects of the review Anong other tasks, the teans studied
the | anguage of relevant statutory and regul atory provi sions,
searched the legislative history of SMRA and rul es preanbl es
for gui dance, consulted wth the [EPA regarding interpretation
and enforcenent of the Qean Witer Act, and conducted fact-
finding to assess the accuracy of the information in the
conplaints. In recognition that the underlying i ssues have
significant inplications for all Sate and Federal Regul atory
prograns, CBMfound it necessary to first examne the Federal
requi renents, the standards agai nst which all state prograns
are neasured, before it could eval uate Vst Mrginia s handling
of these issues.

* * * * * * *

Subsequent to the agency's review the tentative policy
determnations were circulated to the states and i ndustry
groups for their reviewand conment. Meetings were held with
these groups in July, 1995 and by late Gctober, all witten
comment s were recei ved and neeting notes sunmari zed.
Subsequent |y, CBMhas been working to refine its positions * *
*

(CBM Response at 6-7.)

This narrative fails to showthat CG8Mfol | oned agency regul ati ons.
The actions (BMdescribes relate to conpl ai nants' requests for programmatic
action, but bear no relation to the regulations at 30 CF. R "' 842. 11 and
842.12. FRather, (BMappears to describe activities undertaken by C8M under
30 CFR R Part 733 to determine whether to substitute Federal enforcenent
for Sate prograns. The regulation at 30 CF R ' 733.12 is entitled
"Procedures for substituting Federal enforcenent of State prograns or
w t hdraw ng approval of Sate prograns,” and subsection (a)(2) provides
that "[a]lny interested person nay request the Orector to evaluate a Sate
Program” Indeed, appell ants sought such relief in the four citizen's
conplaints. V¢ do not question CBVIs approach to those programmatic
i ssues, and this appeal involves no challenge to CGBMfor undertaking this
policy review Nonetheless, the pendency of a request for programmatic
relief does not excuse CBMfromacting i ndependent|y on inspection requests
submitted pursuant to the procedures of 30 CF. R '' 842 11 and 842. 12,
which require CBMto issue TONs -- or at |east to deci de whether to do so
based
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on the regul atory factor of whether there was "reason to believe" a
possible violation mght exist. See generally Donald &. Qair, 77 IBLA at
203-95, 90 I.D at 501-502. A though appellants initially suggested that
action on the specific conplaints could be del ayed i f C8Viwoul d pur sue
their conplaints in accordance wth an agreed schedul e, CG8Mdeclined this
offer. A that point, CBVihad no choice but to followits regulations wth
respect to the inspection requests.

(BMasserts that it "has not ignored the citizen conplai nt response
requirenents.” (CBMResponse at 8.) Yet, (BMIs discussion of its "policy
review fails to identify any neans by which CBMattenpted to fol | ow t hem
The citizen' s conpl aint response requirenents do not call for "policy
review by CG8M and they do not invite action by joint industry/gover nnent
task forces before CBMdeci des whether to act. And we agree wth
appel lants that the regul ations do not envision "fact-finding" to determne
if aviolation exists before deciding whet her a "possi bl e" violation nay
exist. Rather, the preanbl e | anguage to the 1982 rul e nakes clear that the
possibility of aviolation triggers the regulatory requirenents to notify
the Sate: "This language * * * found in section 521(a)(1) of the Act * *
* does not require CBMto conduct an inquiry into the veracity of the
conplainant."” 47 Fed. Reg. 35627-28 (Aug. 16, 1982). ¢ agree wth
appel lants' assertion that, pursuant to 30 CF. R ' 842.12, the "factual
investigation of a citizen's conplaint follows, rather than precedes,

i ssuance of the ten-day notice to state regulators.” (SORat 15.) In Fum
Qeek Mning ., supra at 328, this Board stated:

Wien, based on availabl e i nformation (including infornation
obt ai ned fromany person) CBMhas reason to believe that a
permttee is violating a Sate regulatory provision, it nust
issue a TONto the State. See 30 US C ' 1271(a) (1994); 30
CFR ' 842.11(b)(1)(ii)(B(1). UWless the Sate, within 10
days of receiving the TDN takes "appropriate action” to cause
the violation to be corrected or shows "good cause" for failure
to do so, CBMis required to i nmedi atel y i nspect the surface
coal mning operation. See 30 US C ' 1271(a) (1994); 30
CFR ' 842.11(b)(1).

The record reveal s that, rather than followits regul ations at Part
842, (BMsubstituted the Part 733 process for it, and asks the Board to
endorse that practice. Wiile the record denonstrates a sound justification
for CBMs belief that the programmatic relief was conpl ai nants' central
concern, we do not find any basis for doing this. (C(8Vhad no discretion to
ignore the site-specific allegations in favor of a full-scale policy review
wth affected i ndustry nenbers and the Sate.

Fnally, G8Ms reliance on SMRA section 521(b), 30 US C ' 1271(b)
(1994), which governs "inadequate S ate enforcenent,” does not adequately
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justify its failure to reviewsite-specific conplaints under its
regul ations. CBMcites preanbl e | anguage construi ng the section:

Section 521(b) * * * includes the proviso, however, that where
a permttee has net his obligations under a state permt that
was not wllfully secured through fraud or collusion, he wll
be given a reasonabl e tine to "conformongoi ng operations to
the requirenents of this Act before suspending or revoking the
Sate permt.”

(CBM Response to SR at 9-10, quoting 53 Fed. Reg. 26729.) FHomthis, CGaM
reasons that if a citizen's conplaint derives from"programatic problens,"
then it can refrain fromtaki ng enforcenent action until the programmatic
problemis resolved. (CBMResponse to SCRat 10.) (BMasserts that "if
BMs reviewof the allegations shows that no violation of the Sate
programexi sts, but that the state programdoes not accord wth the Act,
[the] situation would require anendnent of the state program before
enforcenent action is taken." 1d.

CGBM misconstrues the | anguage of section 521(b) to cover all of the
requests for TONs. The preanbl e and CBM s di scussi on answer the question
of what nay happen if a Sate programdoes not accord wth SVORA  Not hi ng
in the section or the preanbl e addresses the issue presented here of
whet her CBMcan properly defer consideration of site-specific citizen's
conplaints alleging violations of the Sate programwhile it undertakes a
policy reviewof that program Rather, by its own description, the agency
was in the process of reviewng the requirenents of the Federal and Sate
program nothing in section 521(b) or the preanbl e | anguage above al | ows
CeMto ignore site-specific conplaints alleging Sate programviol ati ons
while it considers broader questions regardi ng the adequacy of the Sate
program

Thus, while it was undertaking to | ook at Vst M rginia program
requi renents and whet her they conplied wth SMIRA CBMwas obligated to
consi der i ndependently the site-specific conplaints, instead of deferring
that obligation to determne whether they constituted "reason to believe" a
violation existed. The Menorandumattached to the ESC Letter suggests
that, in April 1995 C8Mwoul d have concl uded that sone al | egations did so.
10/  Moreover, while we understand that requiring the anal ysis under 30
CF R Part 842 prior to consideration of whether the violations all eged
are actually violations of the Sate programrequi renents nay conceptual |y
appear to put the cart before the horse in the context of a set of

10/ Ve are not unaware that the sheer nunber of conplaints presented was
so great as to nake conpliance by CBMand the Sate wthin regul atory tine
limts virtually inpossible. However, had appel |l ants presented a singl e

site-specific conplaint, it can easily be seen that broader policy review
woul d not have precl uded CBM's consi derati on of whether the site-specific
conpl aint constituted "reason to believe" a violation existed. This does
not change with the nunbers of alleged violations under CBVIs regul ati ons.
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conpl aints as broad as the ones at issue, we are not persuaded to change
the outconme for two reasons. Hrst, this is the schene CBMchose in its
regul ati ons. Second, consideration by CBMiof these questions in case-by-
case fact-specific contexts, such as those presented by appellants in their
citizen's conpl aints, mght have produced a tinely and responsi ve deci si on
on the questions of whether a particular class of violation constituted a
violation of the Sate programthat coul d have assisted in CGBMs subsequent
policy review 11/ Accordingly, we find that the Assistant Drector's
decision on infornal reviewwas incorrect in finding that the GHO coul d
defer reviewng the site-specific allegations to deternmne whether there
was "reason to believe" that mne-specific violations existed.

I1. This Board' s Review d CBM Actions Subseqguent To The Appeal .

[2] Having concluded that C8Mshoul d have addressed the citizen' s
conpl ai nt issues, we nowturn to the individual substantive questions of
whet her CBMerred in concl udi ng, subsequent to its decision on infornal
review that none of the allegations at issue here nerits the
identification of a potential violation of the Vst M rginia program
requiring a TENto the Sate. CBMeventual |y notified appellants, in the
Response to the SORand in its Supplenental Brief, that it did not believe
that, as to the eight sets of allegations raised in the citizen's
conpl ai nts whi ch are subject to appeal here, appellants had shown reason to
bel i eve that any person was in violation of any requirenent of SMIRA or any
permt condition.

Qur consideration is conplicated by the fact that, although the
appeal is taken fromthe April 27, 1995 decision, CBMrendered its
concl usions regarding the site-specific allegations in pl eadi ngs
subsequently and first filed wth this Board. The well-settled, declared
policy of the Departnent is that when an appeal is taken fromthe decision
of one of its offices, that office | oses jurisdiction over the natter.
Jurisdictionis restored by final disposition of the appeal by the
appel | ate body. Gateway Goal . v. BV 84 IBLA 371, 374-75 (1985); Wah
Power & Light G., 14 IBLA 372 (1974); Audrey |I. Qutting, 66 |.D 348
(1959). This policy was extended to cases 1 nvol ving appeal s fromdeci si ons
i ssued by CBMin one of the earliest cases decided by the Interior Board of
Surface Mning Appeals. See Apache Mning @., 1 IBSVA 14, 8 |.D 395
(1978). 12/ In this case, appellants filed a tinely appeal of

11/ Ve note that CBMnever directly answered these questions in response
to the citizen' s conplaints; CBVIs answer appears first as argunent in
CBM's Response and Suppl enental Briefs, and as part of a policy approach.
This answer of counsel diverges fromthe initial but tentative concl usi ons
of agency personnel .

12/ Secretarial Qder No. 3092 of Apr. 26, 1983, 48 Fed. Reg. 22370 (May
18, 1983), transferred to the Board of Land Appeals "[a]ll of the functions
and responsi bilities del egated to the Board of Surface Mning and

Recl anati on Appeal s with respect to appeal s arising under the Surface
Mning Gntrol and Recl anati on Act of 1977."

152 | BLA 189

WA Ver si on



| BLA 95- 557

CGBMs April 27, 1995, decision on infornal review conducted pursuant to 30
CFR " 842.15. Thus, as atechnical natter, CBMhad no jurisdiction to
act wth respect to the issues raised on appeal -- that is, those issues
raised under 30 CF.R Part 842

Nonet hel ess, CBMicontinued thereafter to anal yze, clarify, and
expl ore policy changes pursuant to the allegations rai sed by appel |l ants and
toreport its findings and concl usions to appellants, in the course of its
continuing policy and programanal ysis under 30 CF. R Part 733. This
reviewwas clearly appropriate. It alsoled to CG8Ms conclusions wth
respect to the site-specific allegations which its attorneys reported in
pl eadings to the Board. Nornally, we woul d renand these i ssues to CBMto
recover jurisdiction of the site-specific questions and properly adopt and
render conclusions. A that point, appellants coul d appeal any adverse
concl usions and the parties could brief the issues.

However, this appeal already contains a clear statenent by CBMof its
concl usions on each topic, as well as full briefing by the parties, and
this appeal has been ripe for nore than two years since appel l ants' Reply
Brief was filed on Gctober 31, 1997. No purpose woul d be served by forcing
the parties through a jurisdictional naze to | ocate the point where the
argunents already lie. Accordingly, we wll exercise the de novo authority
of the Board to consider whether the Secretary shoul d adopt, reverse or
anend the concl usions CBMarticulates inits briefing wth respect to each
of the alleged violations. See 43 CF R ' 4.1, Mabel M Sherwood, 130
| BLA 249, 254 (1994); Tayl or Basin Partnership, 116 IBLA 23, 25 (1990),

di smssed, Aztec Basin Partnership v. Lujan, dv. No. 90-C-0304-B (D
Wo., Apr. 12, 1991); Robert C LeFaivre, 95 IBLA 26 (1986). V¢ note,
however, that had CBMproperly considered the site-specific allegations in
direct response to the citizen' s conplaints, and included its concl usi ons
inthe decision oninfornal review this jurisdictional dilema woul d have
been avoi ded.

1. Appellants' BHght Categories of Ste-Soecific Gonpl aints.

As noted above, the appellants argue that CBMerred inits
consi deration of eight categories of site-specific allegations. As to each
of these allegations, the appellants allege that their infornation
presented reason to believe in the existence of a violation of the Sate or
Federal standards. Ve address each category, not in the order identified
in appellants' request for relief inits SOR but rather in the order of
significance indicated by appel |l ants' actual briefing of the six issues
directly addressed in SR ar gunent .

A "Failure of state and federal regul atory agenci es to take
enforcenent action for violations of the nonthly average ef fl uent
standards.” In Qtizen's Gonplaint GG 95-110-06, appel | ants provi ded
information regardi ng el even permttees who were routinely submtting sworn
reports of nonconpliance wth nonthly average ef fl uent guidelines.
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(dtizen's Gonplaint GG95-110-06 at 8-11.) Appellants clai mthat these
"sel f-reported” nonthly effluent violations constitute a violation of the
Wst Mrginia Sate Programregul ation at ' 38-2-14.5(b), and Federal
regulations at 30 CF.R '' 816.42 and 817.42. The Federal regul ations
state:

D scharges of water fromareas disturbed by surface mning
activities shall be made in conpliance with all applicabl e
Sate and Federal water quality laws and regul ations and wth
the effluent limtations for coal mning promul gated by the
US Ewironnental Protection Agency set forth in 40 GR 434.

30 CF.R ' 816.42. Section 817.42 applies the identical requirenents for
underground mning activities. The Vst Mrginia programrul e states:

"D scharge fromareas disturbed by surface mning shall not violate
effluent limtations or cause a violation of applicable water quality
standards. The nonitoring frequency and effluent [imtations shall be
governed by the standards set forth in an NPCES permit * * *." WVa Reg.
' 38-2-14.5(b).

Appel lants argue that CBMland the Sate are required to take
enf orcenent action based on permttees' self-reported sworn statenents of
nonconpl i ance wth effluent limtations i nposed by these regul ati ons. They
cite (SORat 20) the preanbl e to the pernmanent hydrol ogi ¢ protection
regul ati ons which state, in pertinent part, that "[c]onpliance wth NCES
standards is part of the terns and conditions of a SMRA pernit.
Nonconpl i ance wth any termor condition of a permt requires pronpt
notification of the regulatory authority.” See 48 Fed. Reg. 43979 (Sept.
26, 1983).

As we understand CBMs logic, it construes its regul ations at 30
CFR "' 816.41(e)(2) and 817.41(e)(2) to establish a violation in a self-
nonitoring report only if the permttee fails to correct a sel f-di scovered
devi ance froman NPCES requi renent. 13/ Those sections provi de:

Surface-water nonitoring data shall be submtted every 3 nonths
tothe regulatory authority * * *.  \Wen the anal ysi s

13/ Initially, CGBMtook the position that "while self-reported viol ations
provide reason to believe that a violation exists, before GBMw Il issue a
notice of violation, the violation nust be observed by an inspector on the
site." ((BMResponse to SCRat 11.) Subsequently, however, CBMstated
that it "wll issue TDNs in response to the petitioners' allegations of
nonthly average ef fl uent viol ations, where the data provi des reason to
believe that such violations exist." 1d. at 12. Inits Suppl enental
Brief, CBMappears to take the position that neither CGBMnor the Sate
agency has the authority to inplenent the OM or the NPCES system (C8V
Suppl enental Brief at 6.) Conversely, it states that its regul ations
establish that NPCES permit violations can be SMRA violations in limted
circunstances. (CBMSupplenental Brief at 7-8.) (BMs explanation that,
over tine, its position has "evolved," is a careful admssion of this |ack
of consistency within its position.
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of any surface-water sanpl e indi cates nonconpl i ance wth the
permt conditions, the operator shall pronptly notify the

regul atory authority and i nmedi atel y take the actions provi ded
for in'" 773.17(e) and 784.14(g) [or 780.21(h) for surface
mning operations] of this chapter. The reporting requirenents
of this paragraph do not exenpt the operator fromneeting any

[ NPCES] reporting requirenents.

The referenced sections, 773.17(e) and 784. 14(g), require "i medi ate

i npl enent ati on of neasures necessary to conply" (30 CF.R ' 773.17(e)(2)),
and conpliance wth a "hydrologic reclanation plan" for the site. 30
CFR " 784.14(g) or 780.21(h). Thus, CBMargues that whether or not the
OM est abl i shes nonconpl i ance wth an NPCES permt as a violation of that
statute, CBMs self-nmonitoring regul ations establish a viol ation of SMIRA
if apermttee either fails to report a deviance fromnonthly average
requirenents or fails to correct a self-reported deviance. According to
M it isonly this failure to correct that establishes "reason to

bel i eve" a violation exists:

I n accordance with the function of the reporting requirenent,
CBMinterprets this preanbl e excerpt [describing 30 CF. R "'
816/ 817.41(e)] as neaning that, for all point sources included
inthe SMRA surface water nonitoring plan, the permttee nust
pronptly report any violation of an NPCES effluent [imtation
tothe SMRAregulatory authority. Failure to do so woul d be a
SMRA vi ol ation subj ect to SMORA enf orcenent sanctions and
procedures, as would the failure to immedi ately take the
corrective neasures specified in the permit and hydrol ogi c
reclamation pl an.

Thus, CBMinterprets 30 CF.R '' 816/817.41(e)(2) to require
the operator pronptly to notify the SMIRA regul atory authority
and take appropriate corrective action whenever the anal ysis of
any sanpl e col | ected under the SMRA surface water nonitoring
pl an i ndi cates a nonconpl i ance with appl i cabl e ef f| uent
l[imtations for the paraneters listed in 40 GR Part 434.
Failure to report the nonconpliance pronptly, or to i mmedi ately
take the steps necessary to correct the situation that caused
the discharge to exceed effluent limtations, are enforceabl e
violations under SMRA Therefore, although the regul ati ons do
not provide for the i ssuance of enforcenent actions on the

basi s of self-reported nonconpl i ances, they require renediation
of the circunstances that caused the nonconpl i ance.

(M Suppl enental Brief at 7-8 (enphasi s added).)

Thus, CBMs positionis that the regulations at 30 CF. R '' 816.42
and 817.42 -- which establish that discharges nust be in conpliance -- "do
not provide for the issuance of enforcenent actions on the basis of
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sel f-reported nonconpl i ances” when the fact of the nonconpl i ance appears in
the context of self-nmonitoring reports under 30 CF.R '' 816.41(e)(2) or
817.41(e)(2). Ve presune fromthis that CBViwoul d agree that a di scl osure
of nonconpl i ance fromsone ot her source besides the sel f-nonitoring report
woul d constitute "reason to believe" aviolation of 30 CF R "' 816.42 or
817.42 exists. Qherwse, 30 CF R '' 816.42 and 817.42 woul d have no
neaning in the context of the rues at 30 CF. R Part 842, which provide
that individual s may report situations of nonconpl i ance.

Appel lants argue that there is no exception for self-nonitoring
reports in the requirenent that CBMshoul d find "reason to believe" a
violation exists and take enforcenent action if an effluent requirenent is
ever exceeded. (Appellants' Reply at 23-24.) They state: "[Neither
Sate regulators nor CBMmay i gnore an NPDES viol ation, regardl ess of
whet her an operator has reported it pronptly and clai ns to have taken
effective renedial action." Id. at 24. Thus, as we understand appel | ants'
argunent, even if know edge of an effluent limt violation occurs in a
self-nmonitoring report, and even if the conpany takes "effective renedi al
action,” acitizen's conplaint based on the single nonthly report justifies
a TDONand a Sate cannot denonstrate "good cause” for failure to act,
wthin the neaning of 30 CF. R ' 842 11(b)(1) (B (1), based on the
corrective action.

[3] Ve disagree. V¢ can agree wth appellants that there is sone
i nconsi stency in a regul atory schene whi ch establishes that an NPDES
effluent violationis a violation of a permt and the Sate and Federal
program and at the sane tine provides that if the violation is self-
di scovered, it is not aviolation until the permttee fails to correct.
But this is what the regul atory schene provides. V¢ will not establish a
per se rule that any tine a citizen investigates a conpany and finds a
self-nmonitoring report in violation of the permttee's permt, that the
citizen can force an investigation into the permttee's effluent even after
the permttee has corrected the problem Wiile the citizen' s conpl ai nt
rul es give considerabl e power to the citizen, we believe that such a result
is the opposite of what was intended in the self-nonitoring rules. The
point of that rule seens to be to conpel the permttee to intermttently
sanple its effluent and correct any di screpanci es between the result and
the permt requirenents, not to open itself to acitizen suit every tine it
sel f-nonitors.

Thus, we agree wth CBMand adopt its concl usion that the nere fact
that individual s have sel f-reported nonthly nonconpliance is not "reason to
believe" a violation exists, because under the self-reporting regul ations,
the conpany bears an obligation to correct the effluent discharge to neet
its hydrologic plan. It is not until this obligation to correct is ignored
that CBMhas "reason to believe" that a violation of 30 CFR "'
816.41(e)(2) or 817.41(e)(2) exists.

However, the next question is whether the infornation provided by
appel lants was sufficient to provide "reason to believe" that the conpanies
were not correcting the situations |eading to nonthly nonconpl i ance
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reports, and, if so, whether CBMwas justified i n second-guessi ng t hat
information wth further study instead of pronptly issuing a TDON CaM
appears to agree that the existence of repeated nonthly reports fromthe
sane di scharge point is tantanmount to evidence that the requisite
corrective action has not been successfully taken. "The infornation

provi ded by the petitioners shows repeated i nstances of self-reported non-
conpl i ance fromthe sane di scharge points. Failing to correct repeated
effl uent exceedances is an indication that renedi ati on neasures were not
instituted." (C8MSupplenental Brief at 8.)

Nonet hel ess, CBVigoes on to concl ude: "However, because the nost

recent data listed inthe conplaint is from1994, i[t] was not known

whet her these exceedances continue to exist. (BMtherefore considered it
necessary to obtain nore recent data on these operations.” Id. at 8 CM
proceeded to conduct an investigation into whether self-reported effl uent
data for the period fromMy 1996 through March 1997 constituted "reason to
believe" a violation existed. Based on this investigation C3V concl uded
that sufficient renedial action had taken place to prohibit such a finding.

Id. at 9.

V¢ agree wth appellants that CBMs course of action bears little
relationtoits regulations. (C8VIs obligation was to |l ook at the
information supplied by the infornmant and nake a j udgnent whet her t hat
information provided "reason to believe" a violation existed. The
i ndependent 1 nvestigation of a different tine period has no place in the
regul atory schene until such tine as an enforcenent action i s underway.
The subsequent investigation into 1996 and 1997 data post-dated a tinely
response to the citizen's conplaint, under 30 CF. R ' 842. 11, by a natter
of years.

Wile at first blush, it mght appear that C8VIs action to undertake
cont enpor aneous i nvestigation of a violation alleged years previously nakes
consi derabl e sense, this approach nakes sense only if it was reasonabl e for
CBMto delay decision on the citizen's conplaint for a matter of years in
the first place. As we held above, it was not. Mreover, if we were to
uphol d CBM's actions on this point, then we woul d endorse an exception to
the citizen's conplaint regul ations that would permit CBMto engage in a
waiting gane during which it coul d delay processing a citizen' s conpl ai nt
so long that the information provi ded by the conpl ai nant woul d no | onger be
tinely. Ve find nothing in CBMs regul ati ons to authorize such an
exception to the agency's obligations to respond to a citizen' s conpl aint.

Further, such agency del ay fol | oned by i ndependent investigation of
nore recent facts leads to the sort of factual and procedural conplexities
reflected in this case record. Rather than taking the allegations in the
citizen's conplaint as true, CBMhas investigated the topic years after the
conpl ai nt, and presents concl usi ons based on purported i nformation, which
CBMdoes not submit, but which it clains justifies a refusal to issue a
TON  Appel lants argue that none of this information is properly before the
Board (Appellants' Reply at 24), and presents contradictory infornation,
including the allegation that at | east one conpany (G WHEqui pnent Leasi ng,
Inc.) has not reported any sel f-nonitoring violations because it stopped
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reporting altogether in violation of agency regulations. 1d. at 26. The
end result is that GBMand the conpl ai nants bi cker before us about the
neani ng and accuracy of subsequent data while the question of whether the
original conplaint presented "reason to believe" a violation existed has
never been addressed. V¢ agree wth the appellants, id. at 27, that "C&V
has violated [al nost] every principle governing the handling of citizen
conplaints in [the] process of responding to the Petitioners' allegations
of 'nonthly average' effluent limt violations.” Accordingly, we find that
CBM's subsequent investigation into self-reported conpliance data did not
anount to conpliance wth its obligations to respond to the data appel | ants
submtted.

Unfortunately, this does not answer the question of what shoul d
happen at this juncture. It is 2000. The citizen' s conplaints were filed
based on data fromthe early 1990's. (BMs subsequent investigation took
place in 1996 and 1997, and the infornati on supplied in response by
appel l ants derives from1997. V¢ cannot even venture a guess about the
parties' conflicting descriptions of the 1996-97 data because C8M has not
presented that data. If we were to exercise the jurisdiction of the
Secretary to conpel CBMto issue TDN's on the basis of any of appel |l ants'
data, we would once again enter a naze only to arrive at the point at which
we are now |l ocated. CBMcould sinply find that the Sate had shown good
cause for failing to act because the data is no | onger pertinent to the
current state of affairs. Rather than force the parties through this
exercise, we sinply state that the | egal concl usions rendered above apply
to any citizen' s conpl aint based upon sel f-nonitoring reports filed by
permttees. |f appellants can now supply "reason to believe" a violation
of agency regul ations exists, CBVinust take appropriate and tinely action
in response under its regulations, in accordance wth the rulings here. 14/

B "Failure of permttees to obtain or renew NPLES permits.” e of
appel lants' citizen's conplaints (CGorrespondence No. F95-031-06), alleged
at least 17 instances in which a surface coal mning and recl amati on
operation had a SMRA pernmit and one or nore poi nt source di scharges, but
no valid NPCES permit. (dtizen's Gonplaint GG95-110-06 at 3, 22.)

14/ In addition to seeking the relief just discussed, appellants al so seek
TDN s on the basis of the alleged "failure of permttees to performthe
required nonitoring of effluent discharges,” and "failure of permttees to
report or correct violations of effluent limtations." (SR at 51 (nunbers
2 and 3).) Neither appellants nor CBMpresents argunent on these two

poi nts separate fromthe argunents just discussed. Qven the difficulties
presented by this record and appel lants' |ack of direct, separate anal ysis
inthe SR we are unwilling to further decide these two points. To the
extent these two allegations refer to a failure on the part of a pernttee
to "pronptly notify the regulatory authority and i medi atel y take the
actions provided for in'' 773.17(e) and 784.14(g) [or 780.21(h) for
surface mning operations] of this chapter,” as required by the regul ations
at 30 CFR "' 816.41(e)(2) and 817.41(e)(2), when a sel f-reported
effluent violation is reported, we have al ready addressed that point above.
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dting 30 CF.R '' 816.42 and 817.42, appellants claimthat their citation
of SMIRA permittees’ operating poi nt source di scharges wthout a current
NPDES permit constituted "reason to believe" a violation of the Sate and
Federal programexists. The Federal rul e states:

D scharges of water fromareas disturbed by surface mning
activities shall be nmade in conpliance with all applicabl e
Sate and Federal water quality laws and regul ations and wth
the effluent limtations for coal mning promul gated by the
US Ewironnental Protection Agency set forth in 40 GR 434.

30 CF.R '' 816.42 and 817.42. Appellants cite WVa. Reg. 38-2-14.5(b),
which states that the "effluent limtations shall be governed by the
standards set forth in an NPCES permt * * * "

[4] BMs final response to this allegation appears in its 1997
suppl enental brief. Ve understand CBMto have cone to the position that a
failure to obtain an NPCES permit is an enforceabl e viol ation of Federal
and Sate programrules. (M Supplenental Brief at 10.) Thus, it appears
that the parties should be in agreenent that a citizen's conplaint alleging
that a permttee is operating a point source di scharge wthout an NPCES
woul d constitute "reason to believe" a violation exists.

But this does not end the natter. C8Mconcludes that "there can be
no violation of SMIRA' on this i ssue because:

Al of the sites * * * had their bonds forfeited or finally

rel eased before the conplaint was filed. In both cases, there
is no longer a SMRA-based permit in place on the site agai nst
which a permt condition can be enforced. Mreover, in the
case of bond forfeiture, the Vst M rginia NPCES aut hority does
not consider an NPCES permit to be required. * * * [T] herefore,
there can be no violation of SMRA * * *,

1d. at 11.

W note, first, that CGBMs assertion that all of the sites had their
bonds forfeited or rel eased before the conplaint was filed i s unsupported
inthe record Wileit istruethat the citizen's conplaint asserts that
this is the case wth respect to el even of the seventeen identified
permts, it is silent wth respect to six of them C8Mdoes not explain the
basis for its conclusion wth respect to these six permts. To the extent
CBM nay have undertaken anot her research project into a set of allegations
that the parties agree as a threshold natter shoul d have provi ded reason to
bel i eve a viol ation existed, such research was beyond CBVIs obligations to
respond to the citizen's conplaint and does not constitute conpliance wth
its obligations under 30 CF.R ' 842 11
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Second, CBMIs reliance on bond forfeiture to justify taking no action
on allegations that conpanies are operating poi nt source di scharges w t hout
NPDES permits is both factually and legally insufficient to explainits
position. CBMs concl usion presunes that once a bond is rel eased or
forfeited, then either (1) as a factual natter, there can no | onger be a
poi nt source discharge, or (2) as a legal natter, such a renai ni ng
di scharge no | onger requires an NPCES permit to be conpliant wth SMRA
Nei ther presunption is sustainabl e.

As a factual matter, the conplainants alleged that at |east six
permttees were conducting sone sort of SVORA operations wth a point
source discharge and no val id NPCES permit. Qven the parties' and this
Board' s consensus that this would constitute "reason to believe" a SMRA
violation exists, C8Mis obligation was to presune these facts as true in
responding. 47 Fed. Reg. 35627-28 (Aug. 16, 1982); Robert L. Qewell, 123
IBLAat 259, 99 |.D at 104; Donald &. dair, 77 IBLAat 307, 90 I.D at
509. To the extent CGBMconducted further investigation to deternmine, as it
all eges w thout support, that all of the bonds on the SVMIRA permts were
either forfeited or released, this research did not answer the next
guestion of whether the conplainants were right Cdid a point source
di scharge continue to operate on the site? V¢ cannot presune that the
answer to this question is negative fromanything C8Mhas provi ded us.

I ndeed, the conplaint alleges that the rel evant operation was recl anati on.
(dtizen's Gonplaint GG95-110-06 at 21 n.32.) Thus, we cannot and C&M
coul d not have presuned that there was no | onger a poi nt source di scharge.

[5] It follows that CBMs concl usion that there was nothing to
enforce under SMRA is strictly based on the | egal effect of bond
forfeiture. CBMs single-sentence legal conclusionis that in
ci rcunstances in which a bond has been rel eased or forfeited, "there is no
| onger a SMRA-based permit in place.” (CBMSupplenental Brief at 11.) A
least wth respect to bond forfeiture, this position contravenes SMRA the
reclamation regul ations and the bond forfeiture regul ati ons.

V¢ start wth the proposition that the fundanental purpose of a
perfornmance bond is to ensure recl anati on of a statutorily covered
operation. "The amount of the bond shall be sufficient to assure the
conpl etion of the reclamation plan if the work had to be perforned by the
regul atory authority in the event of forfeiture * * *,* 30 USC '
1259(a) (1994). Reclanation is a prerequisite of any permt; SMRA refers
to requirenents for "[e]ach reclamation plan submtted as part of a pernit
application.” 30 USC ' 1258(a) (1994). The reclamation plan nust
include "steps to be taken to conply wth applicable air and water quality
| aws and regul ati ons” and "such other requirenents as the regul atory
authority shall prescribe by regulations.” 30 US C ' 1258(a)(9) and (14)
(1994). Reclamation plans are required to conformto the "environnent al
protection perfornance standards of the regulatory program” 30 CF.R '
780.18(a), 784.13(a). These standards presunably include the pernanent
program per formance standards at 30 CF.R '' 816.42 and 817. 42.

152 | BLA 197

WA Ver si on



| BLA 95- 557

Bonds are forfeited to ensure that funds are available to "conpl ete

the reclamation plan * * * on the permt area.” 30 CF R ' 800.50(b)(2).
Further, "bond liability shall extend to the entire permt area under
conditions of forfeiture.” 30 CF.R ' 800.50(c). Thus, it is not at all
clear that in every case the SMIRA permt evaporates wth the bond.
Mbreover, the reclamation obligation is derived strictly fromSvRA not
the O Attendant on the reclanmation obligation, comng entirely from
SMRA and i npl enenting Sate and Federal regul ations, is the obligation of
the SMORA permitting authority to ensure that reclanmation i s conducted
consi stent wth the pernmanent program perfornance standards, including the
obligation to ensure hydrologic protectionin 30 CF.R '" 816.42 and
817. 42.

In Robert L. dewell, 123 IBLAat 270-74, 99 |.D at 110-12, we
expressly rejected the notion that the enforcenent obligations of CBMor a
Sate agency ended wth bond forfeiture. Ve held that if outstanding
violations remain on a mnesite, the operator is bankrupt, and forfeited
recl anati on bonds are insufficient to abate the violations, a Sate wil|
not ordinarily be considered to have taken appropriate action or shown good

cause for failure to do so under 30 US C ' 1271(a)(1) (1994), unless it
is diligently pursuing or has exhausted al | appropriate enforcenent
provisions of the Sate programand is taking action to ensure that the
operator and its owners and principals wll be precluded fromreceiving
future permts while violations continue at the site.

As we stated in Innovative Devel opnent of Energy, Inc. v. CGBM 110
| BLA 119, 124 (1989):

Nei ther SMORA nor Departnental regul ations inpl enenting
SMRA cont ai ns provi sions which operate to rel ease a mnesite
fromregul ati on because a reclamation bond is forfeited. To
the contrary, SMIRA provides that the mner shall be |iable
under the perfornmance bond "for the duration of the surface
coal mning and recl anati on operation and for a period
coincident wth operator's responsibility for revegetation.™
30 USC ' 1259(b) (1982). Nowhere in the Act is there any
provi sion suggesting that the forfeiture of a reclamation
perfornance bond creates a limtation upon Federal regul ation
of a mnesite subject tothe Act. * * * The regulation of a
given site ends upon successful conpl etion of the reclanation
in accordance wth the standards established by the Act and
relevant rules. CGBMRE v. Galvert & Marsh al ., 95 IBLA 182
(1987); see 30 US C ' 1265(b) (10)(A (11) (1982).

Thus, CBM's unequi vocal assertion that, in the case of bond forfeiture,
"there can be no violation of SMRA" if there is no NPCES permt is not
consistent wth the statute, regulations, and this precedent. GCertainly,
the reclamation plan is part of the permt application, and the purpose of
bond forfeiture is to ensure the reclamation plan is conpleted. The
authority to regulate the site remains until reclanation is conpl et ed.
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It follows that CGBMs comment that "there is no | onger a SMRA based
permt in place on the site agai nst which a permt condition can be
enforced” does not answer the question of whether an alleged | ack of an
NPDES permit on a bond forfeiture site should constitute "reason to
believe" a violation exists. 15/ Abond forfeiture site is one subject to
recl amation, which shoul d proceed i n accordance wth a SMRA appr oved
reclamation plan. To conply wth 30 CF. R "' 816.42 and 817.42, an NPCES
permt would be anticipated for point source discharges. An alleged |ack
of an NPCES permit, we conclude, woul d constitute "reason to believe" the
reclamation plan was not conplied wth by the conpany. C8VIs argunents
that "in the case of bond forfeiture, the Vst M rginia NPDES authority
does not consider an NPDES permit to be required' and "there is no | onger a
SMRA-based permit in place on the site" is the sort of infornation the
Sate mght have supplied as evidence of good cause for failure to act,
particularly if there was sonething el se to denonstrate conpliance wth the
permanent programstandards. However, it is not, as a stand-al one,
unsupported comrment in an CBMsuppl enental brief, sufficient basis upon
whi ch we can adopt CGBM's concl usion that there was no "reason to believe" a
violation existed in the case of bond forfeiture. 16/

V& see no reason in the statute, regul ations, or policy, to construe
bond forfeiture to have the effect of termnating C8Vis obligation to
revi ew NPCES (or other) conpliance issues at a site through the TDN
process. Indeed, the point of bond forfeiture is to ensure that the
approved reclanation plan is carried out consistent wth the pernanent
program perfornmance standards. |f we were to adopt CBMIs position, we
woul d exenpt bond forfeited sites fromthose SMORA obl i gations, which woul d
avoi d acconpl i shing the purpose of the rules and statute.

[6] Qur conclusionis different wth respect to bond rel ease. SVRA
nakes clear that bonds can be rel eased only when "al |l recl anation
requirenents of this chapter are fully net.” 30 US C ' 1269(c)(3)

(1994). Likewse, CBMregul ations require proof "that all applicable
reclamation activities have been acconpl i shed i n accordance wth the
requi renents of the Act, the regul atory programand the approved
reclamation plan" prior to bond release. 30 CF.R ' 800.40(a)(3). Thus,
a conpany that has a rel eased bond, at |east in theory under the

regul ati ons, has conpl eted reclamation and its failure to retain an NPCES
permt after all reclanation activities are concl uded woul d not nornal |y

15/ V& note that this statenent is not substantiated by any record

evi dence or explanation as to why this would be true in every case of bond
forfeiture. Nothing in CBMs bond forfeiture regul ati ons equat es
forfeiture wth permt revocation. See 30 CF. R ' 800. 50.

16/ (C8BMdoes not provide any support for its assertion that Vst Mirginia
does not require NPCES permits to be required in the case of bond
forfeiture (CBM Suppl enental Brief at 11), or explain howit woul d be
consi stent wth an approved reclamation plan for the Sate to abandon the
reclamation plan requi renents.
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constitute "reason to believe" a violation exists. Sonething nore by way
of an alleged violation would be required. V¢ are bolstered in this
conclusion by the fact that appellants' argunents in reply relate only to
bond forfeiture and not bond rel ease. Accordingly, we adopt C8Ms
conclusion that an allegation that a bond rel ease site has no valid NPCES
permt in place does not, standing al one, constitute "reason to believe" a
viol ation exists.

C "Failure of state regulators to inspect all outfalls as a part of
each conpl ete i nspection required by the approved state programand the
Surface Mning Act.” onplainants alleged that the Sate failed to conduct
conpl ete inspections as required by law The Gonservancy and N
identified 15 permttees whose mnes were all egedly inspected but at which
all outfalls were not inspected. (dtizen's Gonplaint GG 95-110-06 at 16-
18.) Appellants assert that CGBMshoul d have i ssued TDN s for each of these
permttees because, according to appellants, Sate and Federal regul ati ons
specify that every inspection requires inspection of every outfall. (SR
at 47-49.)

Appel lants are unabl e to cite a regul ation which says this. Wiile
appel lants cite 30 CF. R "' 816.42 and 817.42, neither rul e nentions
i nspections or what constitutes all of the requirenents of one. Wiile
appel lants note that Vst Mrginia regulation ' 38-2-20.1(a)(2) requires
guarterly inspections, the allegation does not appear to chal | enge the
frequency of inspections, and appel lants do not seek any relief fromthis
Board on that issue. See SCRat 49, 51 (nunber 5).

This | eaves appel lants with Vst Mrginia regulation ' 38-2-20.1(c),
whi ch appears to largely duplicate the requirenents of 30 CF. R
840.11(b). That Federal rule defines a "conpl ete inspection” as an "on-
site review of a person's conpliance wth all permt conditions and
requi renents inposed under the Sate program within the entire area
di sturbed or affected by the surface coal mining and recl amation
operations.” Appellants apparently read this regulation's reference to
"all permt conditions" as conpelling in every case a full inspection of
every outfall. W& agree wth CG8Mthat the two are not necessarily the sane
and depend on a nurber of factual issues not before us on this record,
including location of the outfalls in relation to water nonitoring points.
Accordingly, we do not agree that an alleged | ack of an inspection at all
outfalls equates to "reason to believe" a violation exists, such that a TDN
to any conpany woul d be required.

[7] Mreover, it is not clear that appellants' allegation is
redressable in the context of areviewof acitizen's conplaint. If
appel lants allege that the effluent froma particular outfall is a
violation, then the proper renedy is for CBMto issue a TDON and conduct a
Federal inspectionif the Sate fails to inspect that outfall and take
appropriate action or provide good cause for failing to do so. O the
other hand, if the gravanen of appellants' conplaint is that the Sate as a
general natter is failing to carry out the "conpl ete i nspection”
requi renents of
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its programby failing to inspect every outfall, that particul ar grievance
woul d be cogni zabl e under the Federal takeover provisions of 30 CF. R
733.12(a)(2) and woul d thus be beyond this Board s jurisdiction. See
Donald &. Qair, 77 IBLAat 293-94, 99 |.D at 501-502.

Athough it may be argued that the Sate's failure to i nspect every
outfall nmay constitute a violation of the requirenent for conplete
inspections inposed by 30 CF. R ' 842.11, the nature of the relief
afforded by that provision makes it clear that it was not intended to
redress this sort of "violation." The imnmediate renedy is a TDN and the
utinate renedy is a Federal inspection of the site and the i ssuance of a
notice of violationif aviolationis found. In the context of this
argunent, appellants do not allege that a particular outfall on a
particular siteisin violation but only offer a general allegation that
the Sate is not inspecting every outfall. Therefore, they have not
asserted "reason to believe" a violation exists at any particul ar outfall
or that a TDONis appropriate wth respect to any particular location. The
only adequate renedy woul d be for CBVito take over, at least in part,
enforcenent in the Sate.

Thus, the allegation that the Sate failed to inspect every outfall
is nore properly regarded as raising an i ssue of whether C8M"has reason to
believe that a State is not effectively inplenenting, admnistering,
mai ntaining or enforcing any part of its approved Sate programt under 30
CFER' 773.12(b)(2), than an issue of whether a violation is occurring at
a particular site under ' 842.11. The renedy arising under Part 733 is one
that we ordinarily would not have authority to consider.

D "Failure to block the i ssuance of new or significantly revised
surface mning permts to entities linked to outstanding viol ati ons of the
Qean Wter Act." dtizen' s conplaint GG95-110-05 identified permttees
alleged to be inviolation of the OM and its inpl enenting regul ati ons.
Appel lants alleged that the Sate failed to bl ock i ssuance of SMIRA permits
to these permttees alleged to be in violation of the OM and request ed
that CBVI"conduct a federal inspection of the permts identifiedinthis
conplaint to verify whether outstanding viol ations of the dean Véter Act
exist at identified sites.” |In support of these assertions, conplai nants
identified one permttee, Hk Rver Sewell, which allegedly had forfeited
five bonds, was purported y responsible for five mnesites wth both daily
di scharges and nonthly average di scharges in violation of the OM, and was
charged wth "Qutstandi ng Lhabated Admnistrative Qders or Q her
Sgnificant Non-Conpliance.” (dtizen's Gonplaint GG 95-110-05 at 10.)
Gonpl ai nants al so identified eight permttees on mnesites which alleged y
had "both daily and nonthly average di scharges in violation of the QM "
(dtizen's Qonplaint GG95-110-05 at 10-11.) 17/ Additionally,

17/ Appellants state that no admnistrative orders existed for these
mnesites "because the permttee[s] failed to file the required nonthly
reports identifying the violations. State records show beyond di sput e t hat
there are continuing violations of the O " (dtizen's Conplaint GG 95-
110-05 at 10.)
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conpl ai nants |isted and di scussed nine permttees on el even sites wth
al l egedly outstandi ng or unabated OM admini strative orders or penalty
notices or which had been referred to the BPAor to the Vst Mrginia
Attorney General "for Judicial Enforcenent of Qutstanding Monthly Average
Molations." (dtizen's Gonplaint GG 95-110-05 at 11-13.) Appellants
chal lenge CBMs failure to issue TDN s regarding these sites, and the
Sate's alleged failure to bl ock i ssuance of permts to these permttees.

Ve find both parties' argunents on this point to be unhel pful .
Appel  ants' argunents consi st of unsupported references to their "citizen
conpl ai nts" and conpel us to sort through nazes of pages wthout tables of
contents to verify their clains to | ocate the source of their concern.
Appel lants are equal |y vague as to the exact procedure they believe shoul d
be foll owed, and rai se once again (wthout arguing for) the possibility of
TDN s issued to the Sate agency. (BMgeneral |y concedes that SMIRA its
regul ations, and Vést Mrginia s regul ati ons, require permt bl ocking for
chronic OM violators but states that it is not required to issue TDN s
because it does not trust the accuracy of the available data. Thus,
presunabl y, CBMw shes to be excused fromconpl i ance wth SMRA because of
its mstrust of data. V¢ choose not to adopt CG8M's position on this point
for the sinple reason that this Departnent nay not disregard the statute
whi | e awai ting nore conpel i ng dat a.

[8] V& start wth the statute. Section 510(c) of SMRA 30 USC
1260(c), states:

Wiere * * * information available to the regulatory authority
indicates that any surface coal mning operation owed or
controlled by the applicant is currently in violation of this
chapter or such other |aws [of any departnent or agency in the
Lhited Sates pertaining to air or water environnental
protection], the permt shall not be issued until the applicant
subnmits proof that such violation has been corrected or is in
the process of being corrected * * * and no permt shall be
issued to an applicant after a finding by the regul atory
authority, after opportunity for a hearing, that the applicant,
or operator * * * controls or has control |l ed mini ng operations
wth a denonstrated pattern of wllful violations of this
chapter * * *,

(Ewhasi s added.) The regul ations are consistent inthat 30 CF R

778.15 requires applicants to submt infornmation in any permt application
indicating any violation notices outstanding or received in the last three
years, and requires the applicant to certify that any probl emis corrected.

CBMagrees that SMRA and Sate and Federal regul ati ons require
permt blocking for violations of the OM (CBMResponse to SCRat 17.)
However, it defends its decision not to issue TONs to the Sate on grounds
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that it cannot foresee a circunstance where it coul d i npl enent that
provision. (BMstates: "[I]t is not the role of CBVito determne at what
point a OM viol ati on becones an unabated viol ation for purposes of permt
bl ocki ng under SMCRA or when such violation is corrected,” noting that
section 510(c) requires correction to the satisfaction of the water quality
agency. |d. at 18. (CBMgoes on to state that it disagrees that SVRA
"requires CBMand SMRA regul atory authorities to devel op a systemfor
gathering infornmation on violations of other statutes, such as the OM but
only to utilize any data that is nade available by the [water quality]
agency." Id. at 19. But CBVdoes not further explain howit inplenents
SMRA's permt block provision using this data. To the contrary, it
asserts that the water quality agency's data is not good enough to use,
even when nade available. BV explains the problens it sees wth NPCES
authorities and the fact that some or nost do not issue witten termnation
notices clarifying correction of a violation. 1d. It states that "C8Mhas
reservations about the accuracy and currency of the infornation contai ned
inthose [Sate agency] files." 1d. Wile CBMpresents various assertions
why the data might never be good, it fails to provide a coherent picture of
howit plans, when allegations of OM violations are nade, to affirnatively
i npl enent section 510(c).

[9] The conpl ai nants submtted data al |l eging a nunmber of violations,
as well as notices of violations of water quality requirenents -- sone nore
egregious than others -- and stated that Vést Mrginia had failed to bl ock
i ssuance of permts to those conpanies. As we have held, CBMs obligation
was to determne whether, if true, these facts constituted "reason to
believe" a violation mght exist, in this case of section 510(c). See
generally Thomas L. Qewell, 123 IBLAat 273, 99 |.D at 112. 8V concedes
that violations of OM requirenents woul d justify permt bl ocking, and that
failure to do so would violate section 510(c).

W fail to see how CBMneeded nore infornati on to deci de what to do.

Instead of justifying its failure to issue TDNs, CGBMs argunents provi de
conpel I ing reasons for doing so. Ve do not see how the specul ati ons and
uncertain issues to which C8Mal |l udes can ever be resol ved unl ess and unti |
the Sate responds to a TDN The Sate nay have provi ded good reasons for
doing what it did not do, but we will never knowthat, because C8M chose
instead to disparage the quality of the Sate water quality agency's data
in general and dismss that data which was presented directly to CBMby the
conpl ai nants. This cannot possibly constitute conpliance wth 30 CF. R
Part 842, and we accordingly reject CBMs position on this point.

Furthernore, the data is nerely a predicate for an inspection

request, not an enforcenent action. In this context, conplainants' data
gave (BMa reason to believe that a violation is occurring, because the
data, if true, would constitute a violation. See 30 CF. R ' 842.11(b)(2).
Accordingly, a TDN shoul d have been issued to the Sate wth respect to
permttees alleged to be in violation of SMIRA both by virtue of allegedy
violating their permits and by al |l egedly operating under permts inproperly
granted. V& note, however, that our decision falls short of concluding
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that CBVishoul d issue any TDNto the Sate for its alleged failure to
properly manage its programto permt block in appropriate cases. The
renedy for that conplaint, for reasons stated above, falls under 30 CF. R
Part 733.

For the reasons stated above regarding the timng of this decision,
we renand the natter to CBMto al | ow conpl ai nant s/ appel lants to submt a
current list of situations in which they allege the Sate has failed to
permt bl ock despite docunented violations of water quality requirenents.
CBM shoul d respond to issue TDNs to the permittees operating in potential
violation in accordance wth this opinion and wth its regul ati ons.

E "Failure to adjust site specific bonds and the Sate' s speci al
reclanation fund to cover the long termcosts of chronic acid mne
drainage.” dtizen s conplaint GG95-110-02 (dtizen Gorrespondence No. F
95-031-02), identified mnesites permtted to Phillipi Devel opnent (Permt
No. 0-113-83) and Martinka Gwal Gonpany (Permit Nos. BM 125, R 746, R 747,
0-1001-87), as well as 22 permts issued to 15 additional conpani es, and
asserted that there was "reason to believe" wthin the neaning of 30 CF. R
' 842.11(b)(2)

that even though the identified sites have chronic acid mne
drai nage and require treatnent in order to neet applicabl e
effluent and water quality standards, [Vést Mrginia] has
failed to require that either the site-specific bonds and/ or
the Special Reclamation fund be adjusted to cover |ong-term
treatnent costs in the event of forfeiture.

(dtizen's Conplaint GG 95-110-02 at 2.) 18 Appellants both acknow edge
that C8BVladdressed the issue programmati cally, and al so wai ved any
challenge to that action. (SORat 32.) However, they assert that Cav
shoul d have issued TDNs to the Sate for its failure to adjust the bonds
wth respect to the specific conpanies identified above. Id.

CBMpointed out inits reply that it issued a final rul e approving
anendnents to the Vst Mrginia program on Cctober 4, 1995, ((8M Response
to SORat 16.) (8MIs positionis that this final rule states that Vést
Mrginias alternative bonding systemcovers the obligation to adjust site
specific bonds or the reclamation fund. 1d. at 16-17, citing 60 Fed. Reg.
51907 (Cct. 4, 1995).

Appel lants sinply do not respond to the fact of this programmatic
anendnent or its significance. See Appellants' Reply at 9-11. They argue
that "CBMs work on the programmati c aspects of the probl emdi d not

18/ The conplaint cites 22 additional permttees by nane, mning permt
nunbers, and NPCES programnunibers and asserts that Vst M rginia "has
failed to adjust the bond in [these] cases to cover such [water treatnent]
costs in the event of forfeiture.” (dtizen's Gonplaint ~95-110-02 at 9.)
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affect the agency's duty to issue ten-day notices addressing the bondi ng
violations," id. at 9, and request the Board to "require CBMto issue the
required notices inmediately.” 1d. at 11. This reiteration of its
citizen's conplaint and SR in light of a significant programchange on
the issue, is not sufficient to persuade us to explore the issue further.
V¢ have addressed C8Ms obligations under 30 CF. R Part 842 above. But we
Wil not exercise the Secretary's authority in this context to chastise CaM
for failure to act on an issue which CBMargues is sinply no | onger rel e-
vant follow ng the above-referenced programanendnents, when appel | ants do
not venture to explain why there shoul d be di sagreenent on that point.

Appel | ants have placed us in a position of investigating an i ssue on which
they failed to preponderate; we wll not further explore the issue. 19/

F. "Failure of the Sate to treat acid nine drai nage at sites where
Vst Mrginia has forfeited a permttee’'s bond." In their first nunbered
citizen's conplaint (GQC 95-110-01), the conplainants alleged that the Sate
had failed to correct violations at bond forfeiture sites operated by three
conpani es: Borgman Goal Gonpany (Permit No. BEM32), ED E Devel opnent
Gnpany Inc. (Permt No. S10-81), Valley Mning Gonpany (Permt No. S 64-
83). There, and in the SOR conpl ai nant s/ appel | ants argue that acid mne
drai nage and other violations were occurring at the three sites, and that
the Sate bore the obligation to correct these violations using either the
forfeited bond or nonies in the Sate Reclamation Fund. (SR at 40-42.)

Ve will not restate all of the |legal argunents appel lants nake in
support of their position that the Sate bears this responsibility (SR at
40-47), because CBMdoes not dispute them 20/ Rather, G8VIs stated
defense on this point is that the Sate is not a "person” wthin the
neani ng of section 521(a) of SMRA 30 US C ' 1271(a) (1994), and
therefore the enforcenent provisions of that section "are sinply not
applicable to this situation” ((BMResponse to SCRat 20), and "this
situation is not a proper subject for a TON" Id. at 21.

[10] V& cannot accept this position. Section 521(a) of SMIRA 30
USC ' 1271(a) (1994), states that if "the Secretary has reason

19/ (Once again, appellants inply that CBMshould issue TDNs to the Sate
agency in cases where appel lants do not appear to seek TDN s agai nst the
permttees for nonconpliance (in this case, acid mne drainage). Because
of our ruling, we need not address this issue. However, to the extent
appel l ants present evi dence that woul d constitute "reason to bel i eve" that
acid mne drainage is occurring at one or all of the sites for which they
claimbonding is insufficient, subject to the contours of decision in Part
I11.A above, CBMwoul d be obligated to issue TDNs to the Sate wth
respect to those allegations wth regard to those sites. This was not,
however, the basis for appellants' request for relief.

20/ "CBMrecogni zes the deficiencies in Vst Mrginia s handling of AWD at
forfeited sites.” (CBMResponse to SCRat 21.)
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to believe that any personis in violation of any requirenent of this
chapter,” then enforcenent wll be taken according to its further
provisions. (Enphasis added.) 8MVIs regulations at 30 CF.R ' 700.5
define "person” as including "any agency, unit or instrunentality of
Federal, Sate or local governnent.” CBMdoes not square this

i nconsi stency or identify anything in the statute, its legislative history,
or precedent which would justify the interpretation of "person' for
purposes of interpreting section 521, to be different fromits
interpretation for all other purposes of SMIRA

A though we cannot endorse CBM's view of the definition of the word
"person,” the regulation at 30 CF.R ' 842.11(b)(1)(i) does not depend on
the word "person” or the identity of the perpetrator, but rather is
triggered by the "existence"” of a violation at a site. Accordingly,
whether or not an entity of the Sate is a "person” wthin the neani ng of
30 CF.R ' 700.5 does not answer the question of whether the Sate entity
can be a violator wthin the neaning of 30 CF. R Part 842

CBM's real concern appears to be that "there is sinply no authority
to permt CBMto take enforcenent action against States where they have
assuned responsi bility for sites followng bond forfeiture.” (C8M Response
to SORat 20.) To the extent CBMneans to suggest that, if the Sateis
not acting in accordance wth its approved Sate program there i s nothing
CBMcan do, this positionis entirely unsubstantiated. C8Miregul ations at
30 CF.R Part 733 permt programmatic review Further, a review of
section 521(a) and (b) shows that CBVihas authority wth respect to
particul ar sites. Subsection (a) provides authority for the Secretary to
I ssue cessation notices wth respect to a site if a Federal inspection
reveals a violation. Subsection (b) provides authority for the Secretary
to respond to i nadequate Sate enforcenent. Thus, CBVIs appar ent
abnegation of its authority to take action when a citizen identifies a
chronic pollution problemat a site is perplexing.

CBMnay nean to argue that, under 30 CF. R ' 842 11, it cannot issue
a TDNto a Sate based on the Sate's action or inaction, as if the Sate
were a violator. Ve agree wth what we believe to be CBMs position that
the Sateis inthe role of "enforcenent” agency and not in the role of a
"permttee” inthe context of 30 CF. R ' 842.11. Thus, to the extent CaM
neans to argue that under that regulation, it cannot treat the Sate as a
permttee, we agree.

However, this does not answer the question presented here. Acitizen
has all eged that acid mne drainage is occurring at several specific bond
forfeiture sites, and asks for a TDON CBMtakes the position that, under
30 CFR ' 842.11, it cannot issue a TONwth respect to a bond forfeiture
site. W find nothing in the regulation itsel f which establishes such an
exenption, and we find nothing in the statute or any regul ati on whi ch woul d
suggest that CGBMhas no enforcenent renmedy once a bond is forfeited. As
noted above, this general positionis refuted by the statute itsel f, good
policy, and our precedent at Robert L. Qewell, 123 IBLA at 270-74, and
| nhovat i ve Devel opnent of Energy, Inc. v. G8M 110 I BLA at 124,
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CBM's position appears to ignore that the regulations at 30 CF. R '
842.11 anticipate a situation where a Sate may fail to show "good cause"
for its failure to act. The regul ations expressly provide that if CaM
issues a TDNto the Sate regulatory agency and the Sate fails to take
appropriate action wthin ten days, or to show good cause for failure to do
so, (BMnust conduct an inspection. 30 CF.R ' 842.11(b)(1)(ii)(B(1).
Thus, the regul ati ons contenpl ate a situation where the Sate nay fail to
show good cause for a failure to take appropriate action wth respect to a
permt; the renedy is a Federal inspection and whatever enforcenent is
avai | abl e after that inspection.

CBM appears to take the position that because it anticipates that the
Sate has no "good cause" to assert for its alleged failure to correct the
acid mning drainage at a bond forfeiture site, or el se because it
anticipates that there is good cause, there is no place for a citizen's
conplaint wth respect to a bond forfeiture site. For the reasons j ust
stated, we reject that proposition. If acitizen brings to C8Minformation
constituting reason to believe a violation nay exist at a bond forfeiture
site, GBMnust issue a TDN

It is premature to guess at the many directions in which such a TDN
mght lead. The record does not contai n enough infornation to understand
(1) what options exist for the Sate vis-a-vis the pernmttee whose bond was
forfeited, (2) what obligations the Sate has agreed to under the approved
Sate program (3) whether the bond forfeiture site is an abandoned site
under 30 CF. R ' 840.11(g), or (4) whether a violation even exists. It
nay be that the TDNw | lead to nought, other than consideration of the
need for programmatic reviewunder 30 CF.R Part 733. But, on the
fundanental question of whether CGBMnust respond wth a TDONto the Sate
enf orcenent agency, when it has "reason to believe" aviolationis
occurring at a bond forfeiture site, we cannot find any basis in the
regul ati ons for excludi ng such sites fromthe process established in 30
CFR ' 842.11(b).

IV. Aleged Brors in the Informal Revi ew Process.

Appel lants argue that CBMerred in permtting Assistant Orector for
FHeld (perations Allen Klein to adjudicate the decision on infornal review
because he was privy to and participated in early fornul ati ons of the
agency's initial response to the four citizen's conplaints. (S(Rat 3, 50-
51, 53.) Appellants claimthat permtting Klein's invol venent at the
juncture of "infornmal review "violated the principle that infornal review
nust be conducted by a 'neutral person’ who is not 'an i medi ate supervi sor
of the inspector whose actions are being reviened.'" (SCRat 50, citing
Hazel King, 96 |BLA 216, 236 (1987).)

W decline to consider this issue. A decision to vacate the decision
of Assistant Drector Kein, as appellants request (SORat 53), on grounds
that he had no authority to render the decision on infornal review would
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have conpel | ed us to refuse to consider appel | ants' substantive argunents.
V¢ reject a course that would place this matter in procedural |inbo after
five years. Appellants' request for this relief is all the nore perplexing
inthat it contradicts their request that we consider the substantive
aspects of the decision on infornal review Ve deemit unnecessary to act
upon this portion of appellants' petition as our decision has rendered it
noot. This Board has declined to entertai n appeal s where the chal | enged
action has already occurred and no effective relief can be afforded an
appel lant. See, e.g., WIdife Danage Review 131 | BLA 353 (1994).

Mbreover, we do not find this case to present any exception to the
rule of nootness. A well-recogni zed exception establishes that the Board
wll not dismss an appeal on the grounds of nootness where the issues
rai sed are "capabl e of repetition, yet evading review" In re Jamson Qe
Fre Salvage Tinber Sale, 114 IBLA 51, 53 (1990) (quoting Southern Pacific
Termnal . v. 1G5 219 US 498, 515 (1911)). onsidering the conpl exity
of this case and our ruling on the first issue above, C8VIs conpliance wth
this opinion woul d preclude repetition of the institutional response under
reviewhere. Nor is the issue evading reviewif, inthe future, a party
identifies procedural irregularities that justify consideration and vacat ur
-- they can request it of this Board. 21/

Appel lants in reality appear to seek a ruling on the |l egal issues and
an advi sory opi nion on the practice enpl oyed by CGBMhere to allow K ein to
render the final decision. Appellants

ask the Board to nake clear to CBMthat future viol ations of
the neutrality principle wll be grounds for sunmary reversal
of affected infornmal review decisions and that the Board w |
deemthe adverse party in such cases entitled to an anard of
attorney fees for all the tine reasonably spent on the case to
the point of the Board' s order vacating the infornal review
deci si on.

(SSRat 53.) W decline to do so.

21/ V¢ also note that CBMrepl aced an organi zati on structure pronul gat ed
Ct. 30, 1992 (rel ease nunber 2961), wth a new Regional Q gani zati on
promul gated on Feb. 23, 1995. See 116 DM5.1. The summary transmtting
the new organi zati on of CBMat 116 DM 1-5, identified by rel ease nunber
3035 and al so dated Feb. 23, 1995, proposes several organizational changes,
one of which would be to "[a]bolish the Assistant Directorate for Held
(perations.” V¢ do not have a clear picture of howthe organizati onal
structure today relates to that in existence when the original decisions
were rendered in this case, nor wll we specul ate on how changes m ght
bring about different procedures than those fol |l oned here.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned in part and reversed in part, and the case is
renmanded for appropriate action consistent wth this opinion. 22/

Li sa Hermer
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

22/ Onh Apr. 20, 2000, while this decision was in the process of final
editing, appellants submtted into this record a brief filed by the
Secretary on Apr. 17, 2000, in Bragg v. Robertson, No. 99-2683 (4th dr.
docketed Dec. 17, 1999). According to appellants, the Secretary's position
before the Fourth drcuit repudiates CBMs position in this case, taken in
its Supplenental Brief at 4-5, regarding the intersection between the QM
and SMRA  (Letter fromMorris at 2.) However, on page 7 of CBMs

Suppl enental Brief, at 7, GBMconceded that violations of NPCES permts

i ssued under the OM can also be SMRCAviolations. In any event, CBMs
stated position before the Fourth drcuit is not inconsistent wth this
deci si on.
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